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PRESIDENT S PAGE 


by Henry M. Coxe III 


This Event Requires Respectful Hosts 


f we mailed invitations to our 

party, who would attend? No- 

body wants to sue or be sued, 

engage in unpleasant divorce 
proceedings, be a victim or watch 
a family member prosecuted as a 
criminal, sit in probate proceedings 
because of the loss of a loved one, 
have to appear as a witness to tes- 
tify that your business records are 
authentic, participate in termination 
of parental rights, or be involved in 
domestic violence.' People generally 
attend our parties because the law 
requires it. 

While we work to serve the hun- 
dreds of thousands who must en- 
ter our doors, we often ignore the 
people this branch of government 
is designed to serve. Many whose 
presence is commanded suffer loss of 
income, a need to arrange child care, 
or endure personal and emotional 
pain in the process. We earn their 
respect by making it as bearable as 
possible. 

When people are directed to ap- 
pear at a certain time in the morn- 
ing, desperately struggling to find a 
place to park, and see empty spaces 
reserved for those who work within 
the system, we offend those we serve. 
When one must appear at 9:00 a.m., 
yet the judge or other parties appear 
much later, we offend the people we 
serve. When one must appear at 9:00 
a.m., and cannot be late, only to find 
that 50 others were ordered to ap- 
pear at the same time, wages are lost, 


serious inconveniences occur, and we 
offend the people we serve. When 
juvenile courts strive to steer tens 
of thousands of children on a better 
path but conduct sessions when they 
should be in class, rather than after 
school, we serve ourselves. 

When security people are rude, 
when courthouse personnel will not 
make the effort or cannot politely 
inform people where they need to 
be, when courtroom attendees are 
ordered to be silent, while lawyers 
converse openly during judicial pro- 
ceedings with each other and place 
beverages on counsel tables, we of- 
fend the people we serve. 

Admittedly our courts do not fi- 


nance available parking, supervise 
courthouse security personnel, or 
employ the courtroom deputy whom 
I watched furiously chewing gum 
— out of sight of the judge but in full 
view of everyone else — who were 
forbidden to have food, drink, or chew 
gum. These are the people who share 
their experiences with families, co- 
workers and neighbors, and many 
leave our courthouses convinced that 
our system serves only itself. 

I believe that our judiciary and 
lawyers set the standard to which 
others in the system respond. We 
would be well-served by engaging 
in serious self-analysis of what we 
are doing and often take for granted. 
Our citizens can far more easily un- 
derstand a controversial appellate 
decision than being treated with 
indifference, especially when they 
did not want to come to the party in 
the first place. 

Most judges and lawyers work 
hard to perform their obligations 
well. We would be wise to work col- 
lectively to improve how we treat our 
guests, because personal experiences 
are the tools with which we are mea- 
sured. 


1 Adoptions are excluded. They are usu- 


ally wonderful. 


Henry M. Coxe III 


Our citizens can far more easily understand a controversial 
appellate decision than being treated with indifference, especially 
when they did not want to come to the party in the first place. 
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Parochialism Arbi 


How Some Arbitration Decisions by Florida Courts 


Are at Variance with Federal Arbitration Precedent 


by Douglas J. Giuliano 


ourts are often called on to decide issues related 

to the enforcement of arbitration clauses, and 

the Florida Supreme Court is no exception. In 

the last few years, the court has issued some 
decisions involving arbitration, including one that later 
was reversed by the U.S. Supreme Court, that appear to 
be at variance with how federal courts have dealt with 
the same arbitration issues, and more generally, with the 
federal policy of favoring arbitration that is embodied by 
the Federal Arbitration Act. This article will begin with a 
brief glimpse into the purpose of the Federal Arbitration 
Act, after which the Florida Arbitration Code is patterned, 
and will then analyze how some of the court’s decisions 
are at odds with its federal counterparts and arguably, 
by extension, at odds with the federal policy of favoring 
arbitration. 


The Federal Arbitration Act 

Borrowing from the English common law tradition, 
American courts were once known to be notoriously hos- 
tile toward arbitration. As explained by the U.S. Supreme 
Court: 


The need for the [Federal Arbitration Act] law arises from an 
anachronism of our American law. Some centuries ago, because of 
the jealousy of the English courts for their own jurisdiction, they 
refused to enforce specific agreements to arbitrate upon the ground 
that the courts were thereby ousted from their jurisdiction. This 
jealousy survived for so long a period that the principle became 
firmly embedded in the English common law and was adopted 
with it by the American courts. The courts have felt that the prec- 
edent was too strongly fixed to be overturned without legislative 
enactment, although they have frequently criticised the rule and 
recognized its illogical nature and the injustice which results from 
it. This bill declares simply that such agreements for arbitration 


shall be enforced, and provides a procedure in the [flederal courts 
for their enforcement.' 

In response to this, Congress, pursuant to its Commerce 
Clause power, enacted the Federal Arbitration Act (FAA) in 
1925? with the goal of “revers[ing] the longstanding judicial 
hostility to arbitration agreements that had existed at 
English common law and had been adopted by American 
courts, and to place arbitration agreements on the same 
footing as other contracts.”* As a result, rather than hos- 
tility, there is presently a “liberal federal policy favoring 
arbitration agreements.” 

Even after the passage of the FAA, some states continued 
their efforts to restrict the availability of arbitration. After 
all, Congress was principally concerned with judicial hostility 
toward arbitration in federal, not state, courts.’ Such efforts 
were dealt a serious blow in the form of the 1984 U.S. Supreme 
Court decision in Southland Corporation v. Keating, 465 U.S. 
1 (1984), where the court struck down as unconstitutional a 
California law whose effect was to nullify certain arbitration 
agreements.° In its decision, the court held that the FAA pre- 
empted state law and that any “state legislative attempts to 
undercut the enforceability of arbitration agreements” were 
void under the Supremacy Clause. 

The result of Keating was that “[s]tates can no longer 
harbcr their historical hostility toward arbitration.” Indeed, 
“[mlany state legislatures also have enacted statutes that 
encourage the use of arbitration and ensure that agreements 
to arbitrate will be enforced according to their terms and 
conditions.” Florida is one such state. As early as 1953, the 
Florida Supreme Court wrote of arbitration: “Agreements 
to arbitrate disputes between parties are generally looked 
upon with approval by the courts when the subject matter 
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of such agreements is confined within 
legally permissible limits.” Four years 
later, the Florida Legislature enacted 
the Florida Arbitration Code, FS. Ch. 
682.'! Under ES. §682.02, “arbitration 
agreements are valid, irrevocable and 
enforceable.” As a result of the Florida 
Arbitration Code, “Florida law strongly 
favors the resolution of disputes by way 
of arbitration,” and “courts are encour- 
aged to resolve all doubts in favor of 
arbitration.”“ 


Cardegna v. Buckeye Check 
Cashing, Inc. 

With opinions like Keating and stat- 
utes such as the Florida Arbitration 
Code, one might think that courts are 
more amenable to arbitration than ever 
before. Certainly, no one could rightfully 
say that Florida courts are hostile to 
arbitration. Nevertheless, certain deci- 
sions from the Florida Supreme Court 
do seem to be at odds with their federal 
counterparts and, thus, at odds with the 
federal policy of favoring arbitration. 

One of those decisions is Cardegna 
v. Buckeye Check Cashing, Inc., 894 
So. 2d 860 (Fla. 2005), which was later 
reversed by the U.S. Supreme Court. 
In Cardegna, the Florida Supreme 
Court held that a plaintiff may not be 
compelled to arbitrate his or her claims 
based on an arbitration clause if at the 
time there is a claim pending before 
a Florida trial court that the contract 
containing the arbitration clause is itself 
illegal and void ab initio. Over a strong 
dissent by Justice Cantero, who argued 
that the majority decision was contrary 
to U.S. Supreme Court precedent, the 
court ruled that it is up to the trial court 
and not an arbitrator to initially decide 
the validity of the underlying contract. 

The facts and procedural history 
of Cardegna are not overly complex. 
A class action lawsuit was brought 
against the appellant, Buckeye Check 
Cashing, in which appellees alleged 
that Buckeye had made illegal usuri- 
ous loans in the guise of check cashing 
transactions, thus, violating a number 
of Florida statutes. Buckeye, pointing 
to the arbitration clause contained in 
the agreements signed by appellees, 
responded by filing a motion to compel 
arbitration and to stay the proceed- 
ings. In part, the broad arbitral clause 
provided, “This arbitration Agreement 


Certain decisions 
from the Florida 
Supreme Court do 
seem to be at odds 
with their federal 
counterparts and, 
thus, at odds with 
the federal policy of 
favoring arbitration. 


is made pursuant to a transaction 
involving interstate commerce, and 
shall be governed by the Federal Ar- 
bitration Act (FAA), 9 U.S.C. Sections 
1-16.” 

In opposition to Buckeye’s motion, 
appellees argued that the arbitration 
clause should not be given effect be- 
cause the agreement that contained 
the clause was itself void ab initio 
due to its being an illegal usurious 
contract; thus, the clause, too, was 
void. The trial court denied Buckeye’s 
motion, citing the cases of Party Yards, 
Inc. v. Templeton, 751 So. 2d 121 (Fla. 
5th DCA 2000), and FastFunding v. 
Betts, 758 So. 2d 1143 (Fla. 5th DCA 
2000), where in both instances the Fifth 
District had ruled that arbitration can- 
not be compelled where the underlying 
validity of the agreement containing 
the clause is brought into question. 
The trial court’s decision was reversed 
by the Fourth District, however, which 
held that the validity of the underlying 
contract was a task better suited for an 
arbitrator to decide. 

On review of the Fourth District’s 
ruling, the Florida Supreme Court be- 
gan its analysis by noting the conflict 
between the Fourth District’s holding 
in Cardegna and the Fifth District 
opinions, including FastFunding, which 
had affirmed the trial court’s denial of 
a motion to compel arbitration of the 
plaintiff's claim where the plaintiff had 
alleged in her complaint that the con- 
tract was void because it violated usury 
laws: “If [the plaintiff] is correct in her 
complaint that the contract violates the 
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usury laws, then the contract is illegal 
and an arbitrator could not require [her] 
to perform under the contract.” 

The Florida Supreme Court, after 
noting that it agreed with the Fifth Dis- 
trict’s reasoning in FastFunding, turned 
its attention to Prima Paint Corpora- 
tion v. Flood & Conklin Manufacturing 
Company, 388 U.S. 395 (1967), which 
Buckeye contended to be controlling 
on the present case because the agree- 
ment signed by appellees had specified 
the contract was to be governed by the 
Federal Arbitration Act and the cases 
applying the act. 

In Prima Paint, the Supreme Court 
had to resolve the issue of “whether a 
claim of fraud in the inducement of the 
entire contract is to be resolved by the 
federal court, or whether the matter is 
to be referred to the arbitrators.” The 
court ruled that where the arbitration 
clause contained in a contract is sever- 
able from the contract itself, and where 
the alleged fraud was not directed to the 
arbitration clause itself, the “arbitration 
clause will be held to encompass arbitra- 
tion of the claim that the contract itself 
was induced by fraud.” In other words, 
even if the underlying agreement was 
reached through fraudulent means, the 
parties’ dispute would still be sent to an 
arbitrator, who would then decide the 
validity of the underlying contract. The 
court reasoned that this approach re- 
flected the intent of Congress to provide 
a speedy remedy for parties who elected 
to resolve disputes via arbitration. 

The Florida Supreme Court declined 
to apply Prima Paint. In the court's view, 
Prima Paint was distinguishable be- 
cause there, the allegations pertaining 
to the validity of the contract, i.e., that 
the contract had been fraudulently in- 
duced, would merely have rendered the 
underlying contract voidable, whereas 
the allegations in Cardegna, that the 
contract terms violated Florida’s usury 
laws, would have voided the underlying 
contract altogether. Based on this logic, 
the Florida Supreme Court noted that if 
the underlying contract as a whole were 
declared void as a matter of law, all of 
its provisions, including the arbitration 
clause, would be nullified as well. The 
court then summarized its holding as 
follows: “[W]here a party sufficiently 
alleges that a contract is void for viola- 
tion of Florida’s usury laws, the Florida 
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courts, and not an arbitrator, must first 
determine the contract’s legality before 
a party may be required to submit to 
arbitration under a provision of the 
contract.” 

Justice Cantero dissented from the 
majority decision. He quoted §4 of the 
Federal Arbitration Act, 9 U.S.C. §4 
(2000), which provides in part: “The 
court shall hear the parties, and upon 
being satisfied that the making of the 
agreement for arbitration or the failure 
to comply therewith is not in issue, the 
court shall make an order directing 
the parties to proceed to arbitration in 
accordance with the terms of the agree- 
ment.” Based on this language, Justice 
Cantero stated that where a plaintiff 
seeks to avoid arbitration of his or her 
claims, the only issue a court should 
(and can) decide is whether there is a 
dispute as to the making of the arbi- 
tration agreement or the underlying 
contract. Framing the issue in this man- 
ner, Justice Cantero viewed Prima Paint 
and other decisions by federal courts, 
including the 11th Circuit opinion in 
Bess, as dispositive. Justice Cantero also 
strongly disagreed with the manner in 
which the majority distinguished Prima 
Paint, noting that “[nlothing in that 
opinion makes that distinction” and that 
“[s]uch a distinction is arbitrary and 
totally disconnected from the statutory 
language.” 

Perhaps not surprisingly, in Febru- 
ary of 2006 the U.S. Supreme Court 
reversed the Florida Supreme Court’s 
decision in Cardegna after granting 
a writ of certiorari on the case. In 
a terse opinion, the U.S. Supreme 
Court basically agreed with Justice 
Cantero’s dissenting opinion in the 
original decision and reiterated that 
under Prima Paint, “unless the chal- 
lenge is to the arbitration clause itself, 
the issue of the contract’s validity is 
[to be] considered by the arbitrator in 
the first instance.” 

The court quickly disposed of the 
Florida Supreme Court’s attempt 
at distinguishing Prima Paint’s ap- 
plicability on the ground that under 
Florida law a court cannot give effect 
to any part of a void contract, reason- 
ing that the laws and public policies 
of the various states is “irrelevant” 
to Prima Paint’s central hclding that 
a challenge to the overall validity of 
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a contract containing an arbitration 
clause is to be decided by an arbitra- 
tor, and not a court. 

The court also rejected the conten- 
tion that the “severability” rule of 
Prima Paint was merely procedural 
and, thus, did not apply to arbitra- 
tion cases brought in state court, 
holding that Prima Paint’s teachings 
were substantive and fell within §2 of 
the FAA, 9 U.S.C. §2, “the FAA’s sub- 
stantive command that arbitration 
agreements be treated like all other 
contracts.” 

Ultimately, the court “reaffirm|ed] 
today that, regardless of whether the 
challenge is brought in federal or state 
court, a challenge to the validity of the 
contract as a whole, and not specifi- 
cally to the arbitration clause, must 
go to the arbitrator.” 

Obviously, the impact of the Florida 
Supreme Court’s holding in Cardegna 
was defused with the U.S. Supreme 
Court’s reversal. Still, that the Florida 
Supreme Court reached this deci- 
sion in the first place is somewhat 
troubling. The decision was not only 
vague (one has to ask when a party 
“sufficiently alleges” that the contract 
is void), but was somewhat circular 
in nature as well. After all, unless a 
contract is plainly illegal on its face, 
the trial court would have no way of 
knowing whether it is void ab initio 
without delving at least marginally 
into the facts and merits of the case, 
and that seems contrary to the spirit, 
if not the purpose, of arbitration. 

Perhaps more importantly, however, 
the Cardegna decision is an example 
of the Florida Supreme Court’s taking 
a position involving arbitration that is 
controversial, in the sense that it is at 
odds with federal precedent and, more 
generally, with federal policy favoring 
arbitration. 


Raymond James Financial 
Services, Inc. v. Saldukas 
Another Florida Supreme Court 
case in which an arbitration issue was 
decided in a way contrary to federal 
precedent, or at least federal policy, is 
Raymond James Financial Services, Inc. 
v. Saldukas, 896 So. 2d 707 (Fla. 2005). 
There, the court held that a party can 
waive his or her right to compel another 
party to arbitrate by taking actions 


inconsistent with arbitration, even if 
the other party cannot make a showing 
that it was prejudiced by these actions. 
In doing so, the court resolved a conflict 
between the intermediate appellate 
courts in Florida as to whether a show- 
ing of prejudice was a prerequisite to a 
finding of waiver and disagreed with a 
clear majority of federal appellate courts 
holding that prejudice is required for 
waiver. 

In Saldukas, an individual investor, 
Steven Saldukas, along with a cor- 
poration named Stesal Investments, 
LLC, filed an arbitration claim with 
the New York Stock Exchange against 
their investment broker, Raymond 
James. Exactly what the reason was 
behind this claim is not made clear, 
except that it “arose out of allegedly 
improper investment transactions.” At 
any rate, upon learning of the NYSE 
arbitration filing, James’ counsel sent 
a letter to Saldukas’ counsel disputing 
Saldukas’ and Stesal’s right to arbitra- 
tion, stating in part that no agreement 
to arbitrate this or similar claims had 
ever been executed. James then filed 
a motion with the NYSE to dismiss 
the arbitration with prejudice, claim- 
ing that neither Saldukas nor Stesal 
had standing to seek arbitration and 
maintaining that “the claim or contro- 
versy is not proper subject matter for 
arbitration.” James also sent a copy 
of the motion to Saldukas’ counsel, 
along with a letter that stated in part, 
“(Raymond James] feels strongly that 
it has no obligation to arbitrate this 
case. If the New York Stock Exchange 
does not grant the motion to dismiss, 
[Raymond James] will file a lawsuit 
to enjoin the arbitration.” 

Upon receipt of this letter, Saldukas 
and Stesal filed suit in Florida state 
court on various grounds. James 
responded with a motion to dismiss, 
arguing that Stesal lacked stand- 
ing to bring the suit, but the trial 
court denied the motion and ordered 
James to file a response within 10 
days. James then filed a motion with 
the trial court to stay litigation and 
compel arbitration. Despite its earlier 
assertions that the present claim was 
not properly suitable to arbitration, 
James now argued that the parties 
should be ordered to arbitration. 
They also argued, for the first time, 
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that the issue of whether Stesal was 
a property party to the arbitration 
agreement was an issue that should 
be decided by an arbitration and not 
the trial court. In response, Saldukas 
and Stesal argued that James had 
waived the right to arbitrate by its 
actions, including its initial refusal to 
arbitrate, its repeated assertions that 
the parties had no right to arbitrate, 
and its threat to file a lawsuit enjoin- 
ing the NYSE arbitration proceeding. 
The trial court agreed, finding that 
James had waived its right to arbi- 
trate. 

James filed an interlocutory appeal 
of the trial court’s denial of the motion 
to compel arbitration, raising two is- 
sues. In addressing the first of these, 
whether James had waived its right to 
arbitrate the claims, the Second Dis- 
trict Court of Appeal held that there 
was sufficient evidence to support a 
finding that Raymond James waived 
its right to arbitrate these claims. 
The second issue, whether Saldukas 
and Stesal should nevertheless be 
compelled to arbitrate because of their 
failure to prove they were prejudiced 
by James’ actions, was answered in 
the negative. In so holding, the Second 
District recognized a conflict between 
its decision and that of the First and 
Third district courts of appeal, which 
had held that a showing of prejudice 
was required in order for a party to 
waive its right to arbitrate. 

On appeal, the Florida Supreme 
Court first noted that only the second 
issue, whether a showing of prejudice 
was required for waiver of arbitration, 
was up for consideration. Then, the 
court stated that because the U.S. 
Supreme Court had not yet ruled on 
this issue vis-a-vis the Federal Arbi- 
tration Act and because decisions of 
other federal courts were not binding, 
the court was free to decide the issue 
as if it had arisen under the Florida 
Arbitration Code. 

The court then turned to the re- 
quirements needed for a motion to 
compel arbitration under both the 
Federal Arbitration Act and the 
Florida Arbitration Code. First, there 
must be a valid written agreement 
to arbitrate. Second, there must be 
an arbitrable issue. Third, the party 
seeking to compel arbitration must 


not have waived his or her right to 
arbitrate. 

After noting that “[wle have long 
held that a party’s contract rights 
may be waived by actually partici- 
pating in a lawsuit or taking action 
inconsistent with that right,” the court 
stated that it had never held proof 
of prejudice to be a prerequisite to a 
waiver of arbitration. Then, it turned 
to the definition of waiver, that be- 
ing “the voluntary and intentional 
relinquishment of a known right or 
conduct which implies the voluntary 
and intentional relinquishment of a 
known right.” Then, after likening the 
right to arbitrate to “any [other] con- 
tract right,” the court found that this 
“general definition” of waiver should 
apply to the right to arbitrate. 

The court concluded by stating “[t]he 
essential question is whether, under 
the totality of the circumstances, the 
defaulting party has acted inconsis- 
tently with the arbitration right.” In 
the court’s view, “[a]rbitration is a 
valuable right that is inserted into 
contracts for the purpose of enhancing 
the effective and efficient resolution 
of disputes,” and this right “must be 
safeguarded by a party who seeks to 
rely upon that right and the party 
must not act inconsistently with the 
right.” Due to its actions, James had 
waived its right to arbitrate. 

While it would be unfair to catego- 
rize the decision reached in Saldukas 
as illogical, one cannot help but think 
that it is an example of “bad facts 
making bad law.” The actions taken 
by Raymond James, the party arguing 
against waiver, were so utterly in- 
consistent with the right to arbitrate 
that one has to wonder how the court 
could have reached any other decision. 
Still, the wisdom of adopting as broad 
a rule as this is questionable, as the 
circumstances intimating waiver in 
most other cases would probably not 
be nearly as strong as those in Saldu- 
kas, thus, potentially leading to some 
arbitration clauses denied effect on 
an unwarranted finding of waiver by 
a trial court. 

Although it is true that the Florida 
Supreme Court is not bound by lower 
federal courts, it is nonetheless telling 
that virtually every federal circuit 
court addressing the issue, including 
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the 11th Circuit, has held that a show- 
ing of prejudice is required before a 
party is found to have waived its right 
to arbitrate.'® If and when this issue 
goes before the U.S. Supreme Court, 
such uniformity among the federal 
courts likely will be an important 
factor to the court in making its rul- 
ing, and one certainly could imagine 
the court disapproving of the position 
taken in Saldukas. 


Seifert v. U.S. Home 
Corporation 

Yet another important Florida Su- 
preme Court opinion that is seemingly 
at odds with federal arbitration prec- 
edent, or at least the federal policy of 
favoring arbitration, is Seifert v. U.S. 
Home Corporation, 750 So. 2d 633 
(Fla. 1999). There, the court held that 
tort claims were not subject to an arbi- 
tration clause despite the clause being 
of broad scope. 

In Seifert, Ernest and Patricia Seif- 

ert contracted with U.S. Home to build 
a custom home. After the house was 
constructed and the Seiferts moved in, 
their car was accidentally left running 
in the garage, and Ernest perished 
due to carbon monoxide poisoning 
that wafted throughout the house via 
the air conditioning system. Patricia 
Seifert brought a wrongful death ac- 
tion against U.S. Home on behalf of 
her husband, Ernest, on various tort 
theories, including strict liability, 
negligence, and breach of express and 
implied warranties. The strict liability 
and warranty claims were dismissed, 
and U.S. Home sought to arbitrate the 
remaining negligence claim based on 
an arbitration provision in the parties’ 
contract. The lengthy provision read 
in part: 
Arbitration. Any controversy or claim aris- 
ing under or related to this Agreement or to 
the Property ... or with respect to any claim 
arising by virtue of any representations 
alleged to have been made by the Seller 
or Seller’s representative, shall be settled 
and finally determined by mediation or 
binding arbitration as provided by the 
Federal Arbitration Act (9 U.S.C. Section 
1-14) and similar state statutes and not 
by a court of law. 

Despite the seemingly broad scope of 
the arbitral clause, the trial court denied 
U.S. Home’s request for arbitration. On 
appeal, the Fifth District Court of Ap- 
peal reversed, holding that the wrongful 
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death action had to be arbitrated “in 
accord with the arbitration provision of 
the contract.” 

The Florida Supreme Court initially 
recognized that courts around the coun- 
try had adopted different interpreta- 
tions of similar “arising out of” language. 
In one line of cases, courts interpreted 
“arising out of” narrowly, holding that 
only those claims having a “direct rela- 
tion” to the terms or performance of the 
contract could be arbitrated. In contrast, 
several other courts had viewed the 
phrase as broadening the scope of the 
arbitration clause enough to support 
any claims having a “significant rela- 
tionship” to the contract, regardless of 
what label is given to the claim, i.e., tort 
versus breach of contract. 

After surveying this law and con- 
cluding that “it is fair to presume that 
not every dispute that arises between 
contracting parties should be subject 
to arbitration,” the court fashioned a 
test for determining when a tort claim 
“arises out of or relates to” an arbitra- 
tion agreement such that the claim 
can be arbitrated: The trial court or 
arbitrator (depending which is to de- 
cide questions of arbitrability) should 
“determine whether the tort claim, as 
alleged in the complaint, arises from 
and bears such a significant relationship 
to the contract between the parties as 
to mandate application of the arbitra- 
tion clause.” Applying this test to the 
facts before it, the court concluded that 
the arbitration provision contained in 
the parties’ agreement did not apply to 
Seifert’s wrongful death claim. Because 
the wrongful death claim was based on 
a tort theory of common law negligence, 
it was unrelated to the rights and obli- 
gations of the contract. Thus, the court 
found the action was not the sort that 
was contemplated by the parties when 
the contract was made; therefore, the 
claim was not subject to arbitration. The 
decision in Seifert arguably is at odds 
with federal precedent, or at least with 
federal policy favoring arbitration. 

Initially, federal courts have noted 
the expansive reach of arbitral clauses 
virtually identical to the one in Seif- 
ert. An example is Collins & Aikman 
Products Company v. Building Sys- 
tems, Inc., 58 F.3d 16, 20 (2d Cir.1995), 
where it was stated, “The clause in 
this case, submitting to arbitration 


‘[ajny claim or controversy arising 
out of or relating to thle] agreement, 
is the paradigm of a broad clause.”!” 
Moreover, federal courts have held 
that when a broad arbitral clause is at 
issue, a “presumption of arbitrability” 
arises and doubts should be resolved 
in favor of arbitration.'* 

Such an approach is entirely con- 
sistent with the U.S. Supreme Court’s 
directive in Moses H. Cone Memo- 
rial Hospital v. Mercury Construction 
Corporation, 460 U.S. 1 (1983), where 
it was held that pursuant to the 
Federal Arbitration Act, “any doubts 
concerning the scope of arbitrable 
issues should be resolved in favor of 
arbitration, whether the problem at 
hand is the construction of the con- 
tract language itself or an allegation 
of waiver, delay, or a like defense to 
arbitrability.””’ Indeed, Florida courts 
have made similar statements about 
doubts being resolved in favor of ar- 
bitration, including under the Florida 
Arbitration Code.” 

In light of the above, perhaps it 
would be fair to question whether the 
approach taken in Seifert was the best 
one. Undoubtedly the arbitral clause 
in the parties’ agreements was broad. 
Yet, the court found that the claims 
were not subject to arbitration, de- 
spite the scope of the clause and the 
presumption in favor of arbitrability 
that most likely would have been ap- 
plied by federal courts under similar 
circumstances.”! 


Conclusion 

The Florida Supreme Court has 
issued some decisions involving arbi- 
tration that appear to be at odds with 
federal precedent, or at least with fed- 
eral policy of resolving doubts in favor 
of arbitration. In one such decision, 
Cardegna, the court deviated from the 
usual course of allowing arbitrators, and 
not courts, to decide in the first instance 
the validity of an arbitration agreement. 
This decision was reversed by the U.S. 
Supreme Court. In another, Saldukas, 
the court broke from a clear majority of 
federal circuit courts by holding that a 
party need not have caused prejudice 
to another in order to waive its right 
to arbitrate claims. And in Seifert, the 
court took an arguably unnecessarily 
restrictive approach in interpreting the 
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scope of an arbitration clause, holding 
that the plaintiff’s claims were not 
subject to arbitration despite the broad 
clause at issue and the federal policy of 
resolving doubts in favor of arbitration. 
Were the Florida Supreme Court to rule 
on arbitration questions in a manner 
more consistent with federal courts, not 
only might this lead to more predictabil- 
ity for arbitration practitioners, it also 
would help further one of the principal 
mandates of the Federal Arbitration 
Act, that of resolving doubts in favor of 
arbitration. 
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Corp., 466 F.3d 1366, 1374 (Fed. Cir. 2006) 
(same); Solvay Pharmaceuticals, Inc. v. 
Duramed Pharmaceuticals, Inc., 442 F.3d 
471, 473 (6th Cir. 2006) (same); United 
Steelworkers of America, AFL-CIO-CLC v. 
Duluth Clinic, Ltd., 413 F.3d 786, 789 8th 
Cir. 2005) (same); Spahr v. Secco, 330 F.3d 
1266, 1270 (10th Cir. 2003) (same). 

It is worth noting that although the 
clause in Seifert contained the phrase 
“arising under” instead of “arising out of,” 
many courts make no distinction between 
the two. E.g., Gregory v. Electro-Mechani- 
cal Corp., 83 F.3d 382, 386 (11th Cir. 1996) 
(“This Court has not drawn a distinction 
between the words ‘arising under’ and 
‘arising out of.”); see also Battaglia v. McK- 
endry, 233 F.3d 720 (3d Cir. 2000) (using 
both phrases interchangeably); Oldroyd 
v. Elmira Sav. Bank, FSB, 134 F.3d 72 (2d 
Cir. 1998) (same). 

18 AT&T Technologies, Inc. v. Commu- 
nications Workers of America, 475 U.S. 
643, 650 (1986) (“[W]here the contract 
contains an arbitration clause, there is a 
presumption of arbitrability in the sense 
that an order to arbitrate the particular 
grievance should not be denied unless it 
may be said with positive assurance that 
the arbitration clause is not susceptible of 
an interpretation that covers the asserted 
dispute.”) (internal quotations omitted); 
see also Solvay Pharmaceuticals, Inc. v. 
Duramed Pharmaceuticals, Inc., 442 F.3d 
471, 482 n.10 (6th Cir. 2006) (“When faced 
with a broad arbitration clause, such as 
one covering any dispute arising out of 
an agreement, a court should follow the 
presumption of arbitration and resolve 
doubts in favor of arbitration.”); Bank Ju- 
lius Baer & Co., Ltd. v. Waxfield Ltd., 424 
F.3d 278, 284 (2d Cir. 2005) (“The existence 
of a broad agreement to arbitrate creates a 
presumption of arbitrability which is only 


overcome if it may be said with positive 
assurance that the arbitration clause is 
not susceptible of an interpretation that 
covers the asserted dispute.”) (internal 
quotations omitted). 

'8 Moses H. Cone Memorial Hospital v. 
Mercury Construction Co., 460 U.S. at 24- 
25 (1983) (emphasis added). 

20 See, e.g., Gainesville Health Care Ctr., 
Inc. v. Weston, 857 So. 2d 278, 289 (Fla. 1st 
D.C.A. 2003) (“Arbitration agreements are 
a favored means of dispute resolution, and 
doubts concerning their scope should gen- 
erally be resolved in favor of arbitration.”); 
see also Grektorp v. City Towers of Fla., Inc., 
644 So. 2d 613, 614 (Fla. 2d D.C.A. 1994) 
(same). 

*1 The Florida Supreme Court has since 
issued a seemingly inconsistent opinion 
with Seifert. In Sears Authorized Termite & 
Pest Control, Inc. v. Sullivan, 816 So. 2d 603 
(Fla. 2002), the court held that a tort claim 
for personal injury caused by spider bites 
in a home allegedly caused by the pest 
control company’s failure to adequately 
treat the home was arbitrable pursuant 
to an arbitration clause in the contract the 
parties signed. That clause stated in part, 
“The purchaser and All American Termite 
& Pest Control, Inc. d/b/a Sears Authorized 
Termite & Pest Control agree that any 
controversy or claim between them aris- 
ing out of or related to the interpretation, 
performance or breach of any provision of 
this agreement shall be settled exclusively 
by arbitration.” 

Based on this language, the court 
concluded that the claim fell within the 
arbitration clause because it “rests upon 
the failure to perform the agreement.” 
The court stated that the facts in Sullivan 
were “clearly distinct” from Seifert because 
in Seifert, “(t]he tort claim ... neither 
relie[d] on the agreement nor refer[red] to 
any provision within the agreement.” This 
rationale seems a bit circular, however, for 
one could question whether the tort claims 
in Seifert truly could have been considered 
to be distinct from the parties’ agreement. 
This is because if the defendant in that 
case, U.S. Home Corporation, had fulfilled 
its agreement by constructing the Seifert’s 
home in a safe manner, the claims never 
would have existed. 


Douglas Giuliano, an associate at 
Astigarraga Davis Mullins & Grossman, 
PA., focuses his practice on commercial 
litigation and international arbitration. 
He graduated with honors as part of the 
inaugural class of Florida International 
University College of Law, where he served 
as managing editor of the FIU Law Re- 
view. Mr. Giuliano currently serves as an 
assistant editor of the ABA’s International 
Litigation Quarterly. 
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TRIAL LAWYERS FoRUM 


by Christine R. Davis 


Striking a Balance to Win: 
Balancing the Need to Win the Trial 
with the Need to Preserve the Record on Appeal 


ll trial lawyers begin a 

case with one goal in mind 

— win the trial. Some- 

times the quest for suc- 
cess at trial, however, comes at the 
expense of preserving the record for 
appeal. Failing to preserve the record 
can be fatal to the ultimate outcome 
of the case. Even if you win the trial, 
if you have not adequately preserved 
the record on appeal, you may lose 
the appeal. Thus, your client’s case 
is ultimately lost. 

“Experienced trial counsel — who 
are quite naturally focused on the 
immediate concern of a favorable 
verdict — sometimes overlook as- 
pects of making the record, and they 
allow what would otherwise be a 
powerful issue on appeal go by the 
wayside.”! They often do not realize 
that preserving the record can actu- 
ally help them win at trial by making 
clear to the trial court what the right 
ruling must be.” 

On the other hand, some trial 
lawyers adopt a strategy that is 
principally directed to protecting 
the record for appeal but pays little 
attention to the effect of an objection 
on the jury.’ 

Ever fearful of failing to preserve eviden- 
tiary error for appellate court consider- 
ation, the lawyer’s mission is to make 
sure that the court reporter has recorded 
his or her objection to any judicial blun- 
der, mistake or impropriety that might 
conceivably bring relief. But even where 
objections have been properly preserved, 


the chances of appellate relief are — as 
the old joke goes — two: slim and none.‘ 


Thus, trial lawyers must strike 
a balance between the need to win 
the trial and the need to preserve 
the record for appeal. Most lawyers 
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are well aware that a case is not over 
even though the trial has concluded. 
Absent a settlement, the case may 
likely be appealed. However, in the 
absence of fundamental error,* a re- 
versal will not be obtained nor a win 
preserved unless the error has been 
brought to the trial court’s atten- 
tion and preserved for appeal. The 
function of appellate courts is error 
correcting: To review errors allegedly 
committed by the trial court, not to 
entertain issues that the complain- 
ing party could have and should have 
presented below, but did not.® 

Preserving the record for appeal 
should be on the mind of trial law- 
yers at all stages of the proceeding, 
just as much as the desire to win 
the trial. This article, however, does 
not address how or when to preserve 
error in the record for appeal, as 
this topic has been fully addressed 
in previous articles.’ Instead, this 
article addresses five factors that 
trial counsel should keep in mind 
to balance winning the trial and 
preserving the record. Finding 
the appropriate balance involves 
weighing fundamental tactical and 
legal issues. While counsel may ul- 
timately decide to waive an issue as 
a trial strategy, he or she should do 
it knowingly and intelligently, not 
accidentally.® 


1) Preparation 

Preparation is the most important 
aspect of winning a case, and it is a 
critical component to effectively and 
efficiently preserving the record for 
appeal. Thorough knowledge of the 
facts of the case and the law appli- 
cable to every issue in the case will 


enable trial counsel to anticipate 
what will happen at all stages of the 
trial. Knowledge of the applicable 
law does not stop at the law relating 
to the causes of action alleged; it also 
involves being totally familiar with 
the law relating to smaller technical 
issues that may arise, particularly 
evidentiary issues. 

Preparation is also the key to 
adopting an effective trial strategy. 
Trial counsel who have thoroughly 
analyzed the goals they need to 
achieve will be able to respond 
quickly when faced with the question 
of whether preserving a particular 
error will affect counsel’s chances of 
winning the case before the judge or 
jury. During the fast-paced setting 
of a trial, lawyers do not have the 
luxury of thinking through each and 
every issue that arises. The more 
prepared the lawyer is, however, the 
more quickly the right decision can 
be made. 

Trial counsel who is ready for 
anything and has thought ahead 
can strike the balance between 
preserving the record and waiving a 
potential appellate issue to win the 
trial or, at a minimum, win favor 
with the jury. With proper prepara- 
tion, counsel will be ready when the 
question arises of whether to object. 
The issue will be well thought out, 
and the reaction will be appropriate. 
Counsel will be intimately familiar 
with what grounds are critical to 
raise and what would never be a 
basis for appellate relief. 


2) Know Your Standards 
of Review 
Trial lawyers often leave appellate 
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issues, such as standards of review, 
to appellate lawyers. Why would 
trial counsel need to be familiar 
with standards of review? The think- 
ing goes: As long as trial counsel is 
focused on introducing or excluding 
evidence where necessary, making 
necessary objections, and raising 
the arguments required to win the 
trial, appellate lawyers should worry 
about winning the issue on appeal. 
To the contrary, familiarity with 
the standards of review applicable to 
issues that arise in trial can greatly 
assist trial counsel in striking the 
proper balance between winning 
the trial and preserving the record 
for appeal. The criteria by which 
the appellate court will evaluate an 
issue can guide counsel in ensuring 
that the record is properly developed. 
If the record is not preserved in a 
way amenable to proving the error 
under the applicable standard of 
review, you lose. It can also guide 
the lawyer’s decision on whether the 
issue should be preserved when the 
issue is of questionable importance 
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or relevance and has the potential to 
adversely affect the trial. 

The correct standard of review is 
determined primarily by the type 
of ruling under review.’ Trial court 
rulings can be generally classified 
within three types: 1) rulings of law, 
2) discretionary rulings, and 3) rul- 
ings of fact.'° 

Rulings involving a pure matter 
of law, such as rulings involving the 
sufficiency of a complaint, a motion 
to dismiss, a motion for summary 
judgment, or the interpretation of a 
contract, are reviewed de novo. De 
novo review means the appellate 
court is free to decide the issue of 
law without deference to the trial 
judge, as if the appellate court had 
been deciding the issue in the first 
instance." If the issue being raised 
is one subject to de novo review, 
trial counsel should ensure that 
the record is clearly developed such 
that the appellate court reviewing 
the issue can evaluate the evidence 
as if it were the first court to do so. 
Make sure the legal argument is well 
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thought out and succinctly presented 
so that the reviewing appellate 
court can perceive the error when 
reviewing the record anew. Rarely, 
if ever, should an error of law not be 
preserved for review, regardless of 
the trial circumstances. 

Rulings involving the discretion of 
the trial court will not be reversed 
unless counsel can show that the 
trial court abused its discretion." 
Under the “abuse of discretion” 
standard, a trial court’s ruling will be 
upheld unless the judicial action is 
arbitrary, fanciful, or unreasonable, 
and discretion is abused only where 
no reasonable person would take the 
view adopted by the trial court.'* 

The appellate court’s review of a 
jury verdict or a trial judge’s findings 
of fact is to determine whether the 
verdict or finding is supported by 
“competent, substantial evidence.” 
Competent, substantial evidence is 
tantamount to legally sufficient evi- 
dence." It is such relevant evidence 
as a reasonable mind would accept as 
adequate to support a conclusion."® 
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Most practitioners consider the 
latter standards of review much 
more difficult to meet than the first 
one.'’ Knowing the difficulty of prov- 
ing error on appeal or the likelihood 
of success on appeal under a particu- 
lar standard of review is a significant 
component to balancing the need to 
preserve the record and the need to 
win the trial. 


3) Be Careful What You Ask 
For — You Just Might Get It 
Effective trial advocacy often 
requires trial counsel to make an in- 
stant decision as to whether to seek 
a ruling that, at that particular time, 
could help win the trial. In hindsight, 
however, the relief requested is some- 
times not the most appropriate relief 
that was available. As such, counsel 
should be careful what they ask for 
— they should consider not only 
what effect the ruling will instantly 
have on the trial, but also the effect 
a ruling would have on appeal. 
Under the invited error doctrine, 
when a litigant requests and receives 
a favorable ruling, he or she cannot 
later complain on appeal that the 
trial court erred in acceding his 
or her request.'* Similarly, a party 
cannot invite error or purposefully 
make error at trial and then take 
advantage of the error on appeal. 
For example, in Muina v. Can- 
ning, 717 So. 2d 550 (Fla. lst DCA 
1998), plaintiff's trial counsel stated 
in closing that the document at is- 
sue should be interpreted just as 
it is written. When the trial court 
accepted plaintiff's argument and 
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interpreted the document as writ- 
ten, plaintiff objected on appeal. On 
appeal, the district court recognized 
that plaintiff had shown that the 
trial court’s interpretation of the 
document was reversible error, but it 
nonetheless held that plaintiff could 
not complain about the error on ap- 
peal since the trial court had granted 
the relief specifically requested by 
the plaintiff. 

Invited error can occur at all stages 
of the trial, and it often is the result 
of a compromise being made for the 
benefit of the trial without thought 
being given to the effect the compro- 
mise has on appeal. Courts have held 
that parties were barred from raising 
a potentially meritorious issue on 
appeal because they stipulated to it 
pretrial,’ raised it in a motion for 
summary judgment,” compromised 
the relief available to the plaintiff 
during trial,”' or raised it after the 
close of the evidence or post-trial.” 
In most of these circumstances, the 
error could have been avoided had 
counsel thought through the effect 
the requested relief would have on 
appeal. 

On the other hand, when evidence 
is admitted over a proper objection 
(thus, preserving the error), counsel 
should consider whether to then in- 
troduce other evidence to minimize 
the prejudicial impact of the wrongly 
admitted evidence. This involves 
walking a fine line between mitigat- 
ing the potentially prejudicial impact 
of the evidence to your case and actu- 
ally waiving the error in your effort 
to eliminate the prejudice. 
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In Sheffield v. Superior Insurance 
Co., 800 So. 2d 197 (Fla. 2001), the 
Florida Supreme Court held that 
the concept of invited error does not 
apply where the trial court makes 
an unequivocal ruling admitting 
evidence over the movant’s objection 
and the movant subsequently intro- 
duces the evidence in an attempt 
to minimize the prejudicial impact 
of the evidence. “[O]nce the party 
is faced with the knowledge that 
the jury will hear the evidence, it is 
legitimate trial strategy for a party 
to introduce the evidence at trial 
in an attempt to mitigate the harm 
and diffuse the prejudicial impact 
of the evidence.””’ Trial counsel can 
successfully overcome the balance 
between winning the trial and pre- 
serving the record so long as counsel 
obtains an unequivocal ruling admit- 
ting evidence over objection. 

Notably, the Florida Supreme Court 
recently approved the legislature’s 
amendment to §90.104(1)(b), 
which expressly adopted the non- 
waiver rule. The amendment elimi- 
nates the need for a trial objection to 
preserve an evidentiary issue for ap- 
peal when the trial judge has made a 
definitive ruling on the admissibility 
of the evidence, thus, giving counsel 
more flexibility in strategizing how 
to try their case.” 

Indeed, trial counsel may now 
routinely use §90.104, as amended, 
as a component of their trial strategy 
by filing motions in limine to exclude 
evidence at the outset of trial where 
they otherwise would not have. For 
example, prior to the amendment to 
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§90.104, counsel may have decided 
that it was more beneficial to the case 
to introduce potentially prejudicial 
evidence during their case in chief 
because renewing their objection to 
the evidence during the trial in front 
of the jury would run the risk of em- 
phasizing the potentially prejudicial 
nature of the evidence to the jury. Now, 
counsel can file a motion to exclude 
the evidence even with the knowledge 
that the motion will likely be denied. 
The issue will be preserved for appeal 
without having to renew the objection 
before the jury. At least in this respect, 
the court has made the balance of 
preserving the record and winning 
the trial a little easier. 


4) Know How Your Objection 
Will Play Out on Appeal 

Also important to balancing the 
need to win the case and the need 
to preserve the record on appeal is 
knowing how your objection or your 
attempt to preserve the record will 
play out on appeal. Knowing the relief 
available on appeal can guide your 


decision on whether the objection 
should be raised at trial. 

Appellate courts not only consider 
whether the error was preserved, 
but whether the preserved error was 
harmful.” The courts will only remedy 
error that has a probable effect on 
the outcome of the case.”’ Therefore, 
considering whether the ruling will be 
consequential to the outcome of the 
case and the likely remedy on appeal 
may guide the trial lawyer in striking 
a balance when faced with an error 
and a potential adverse effect on the 
trial. 

“The jury often views an attorney 
who makes too many objections either 
as an obstructionist or as one who 
wishes to prevent the jury from hear- 
ing the truth. Furthermore, overruled 
objections are often harmful to the 
case. The jury may give admitted evi- 
dence more weight than it otherwise 
would simply because the objection 
drew attention to the evidence.” Fi- 
nally, objections may backfire. General 
objections such as “lack of foundation” 
or “form of the question” may give the 


opposing party the chance to elicit tes- 
timony that is more persuasive than 
the witness would have given after 
the original question.” Trial counsel, 
therefore, should make objections only 
when the issue is truly important to 
the objecting party’s case and cannot 
be readily fixed by the nonmoving 
party. 

For example, suppose you are in the 
midst of a hotly contested trial and 
you can tell that the jury and judge 
are getting irritated with you because 
you repeatedly jump up to object to 
your opposing counsel’s legitimately 
objectionable behavior. Although your 
objections are legally proper, you are 
quickly being viewed unfavorably by 
the jury. Do you keep objecting? If the 
error could be consequential to your 
case, of course, you do. However, if it 
is an issue of no real importance to 
the outcome of the case, then counsel 
may want to intelligently let that er- 
ror go and allow the trial to proceed. 
To mitigate the prejudice arising from 
opposing counsel’s conduct, you may 
also tell the court that your client is 
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being prejudiced by your having to 
repeatedly object to opposing counsel’s 
improper questions and request a 
standing objection. 

Of course, all legitimate errors 
should be preserved for appeal. Even 
small errors may lead to success on 
appeal if the cumulative effect of 
such errors requires reversal of the 
case, and no one can predict how an 
appellate court will view a particular 
error. Nonetheless, considering the 
relief available on appeal will assist 
in making an informed decision. This 
factor plays strongly with factors one 
and two above. If trial counsel can 
anticipate what evidence opposing 
counsel is eliciting and why, and is 
cognizant of the applicable standard of 
review, trial counsel can intelligently 
determine whether to raise an objec- 
tion or to waive the issue for appeal. 


5) Once the Decision Is Made 
to Preserve the Record, 
Make No Compromises 

“Objections and offers of proof 
should be articulated, not as the first 
step in a precarious journey through 
an appellate quagmire, but as a per- 
suasive speech to a fact finder about 
how specific evidence substantiates 
counsel’s theory and negates his or 
her opponent’s theory of the case.”*° 

Once the decision is made that the 
balance weighs in favor of preserv- 
ing the record, preserve the record as 
carefully as possible. Do not compro- 
mise your objection for the benefit of 
the jury or the judge. For example, do 
not waive or concede an issue in an 
attempt to obtain a favorable ruling 
on another issue unless such waiver 
is done intelligently with due regard 
for the success of the issue on appeal. 
Similarly, do not withdraw your objec- 
tion or request or concede an issue 
simply because it has been denied. 
Also, specifically request the relief 
that you seek as a result of the error. 
If the specific relief sought on appeal 
was not requested below for the trial 
court to consider, the appellate court 
will probably not grant it. 

Appellate review is confined to is- 
sues that were preserved with a “suf- 
ficiently specific objection” below.*! A 
general objection probably does not 
preserve the error for appeal,® but 


One cannot ignore 
the practical reality 
that preserving each 
and every error in the 
record may interfere 
with the strategic 
advocacy necessary 
to win the trial. 


rather the precise argument raised on 
appeal must have been raised below.** 
Indeed, appellate courts frequently 
admonish lawyers for saying too little, 
instead of too much.** Counsel should 
not assume that the court is familiar 
with the theory and should err on the 
side of a full explanation.* 

Written advocacy is important here 
as well. If the decision is made that 
the error could be harmful and the 
record should be preserved, do it in 
a way that could change the judge’s 
mind. Take time to put together a suc- 
cinctly stated argument supported by 
the law. 

Finally, if the court’s ruling excludes 
evidence that is relevant to your case, 
do not hesitate to make a full and 
complete proffer of the evidence. This 
includes actually offering evidence in 
support of your position, not just tell- 
ing the judge what the evidence would 
have been. If you compromise on your 
proffer of evidence, your error may not 
be properly preserved for appeal and 
your efforts will have been in vain. 


Conclusion 

While this article is not intended to 
minimize the importance of preserv- 
ing error for appeal, one cannot ignore 
the practical reality that preserving 
each and every error in the record may 
interfere with the strategic advocacy 
necessary to win the trial. Nonethe- 
less, if error is not preserved, it is lost 
forever. A balance, therefore, must be 
struck between preserving absolutely 
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every error that arises at trial no 
matter how minimal and effective 
advocacy during trial. These factors 
can assist trial counsel in swaying the 
balance to their favor, using preserva- 
tion techniques to win the case — at 
trial and on appeal. O 
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ENVIRONMENTAL AND LAND 
Use LAW 


by Ralph A. DeMeo and Lynn S. Scruggs 


All Appropriate Inquiries in 
Commercial Real Estate Due Diligence: 
What Inquiring Minds Need To Know 


n November 1, 2006, 

the U.S. Environmental 

Protection Agency (EPA) 

adopted an “All Appropri- 
ate Inquiries” (AAI) rule. The AAI 
rule, found at 40 C.F.R. Part 312, 
70 Fed. Reg. at 66,070 (November 
1, 2005), codifies new requirements 
for conducting environmental due 
diligence inquiries in all transactions 
involving commercial real estate. 
The AAI rule establishes good com- 
mercial and customary practices for 
environmental site assessments of 
commercial real estate within the 
scope of the Comprehensive Envi- 
ronmental Response, Compensation, 
and Liability Act, 42 U.S.C. §§9601 et 
seq. (CERCLA). Sellers or buyers of 
commercial property must comply 
with these new requirements or risk 
losing innocent purchaser and other 
defenses. This article will explain 
the purpose and history of AAI, the 
legal liability context for buyers and 
sellers of commercial real estate, and 
the key provisions of AAI. 


Purpose of AAI 

Liability and cost are the two 
mainstays of conducting environ- 
mental due diligence under CER- 
CLA and Florida law. This process 
was introduced at the federal level 
with the enactment of CERCLA in 
December 1980, where the threat of 
liability and costs of cleanup brought 
new concerns for real estate transac- 
tions. The effect of CERCLA imposed 
liability on those properties which 
had suffered a release or threatened 
release of hazardous substances. In 
October 1986, the Superfund Amend- 
ments and Reauthorization Act 


(SARA), Pub. L. No. 99-499 (1986), 
amended CERCLA by establishing 
an innocent landowner defense to 
liability. However, SARA did not 
establish eligibility requirements for 
the defense. As a result, in January 
2002, the Small Business Liability 
Relief & Revitalization Act, Pub. L. 
No. 107-118 (2002) (known as the 
Brownfields Amendments), clarified 
requirements of the innocent land- 
owner defense and added two more 
defenses, discussed below. In order to 
be eligible for these defenses, a buyer 
or seller must have performed “all 
appropriate inquiries” into previous 
ownership, uses, and environmental 
conditions.' The phrase “all appropri- 
ate inquiries” has become the EPA’s 
version of conducting environmental 
due diligence, the process of assess- 
ing conditions within a property for 
the presence or threatened presence 
of contamination. 


History of AAI 

The high costs associated with 
cleaning up contaminated properties 
motivated Congress to establish a 
superfund that would attempt to 
deal with some of the costs incurred 
by prospective purchasers. The 
enactment of CERCLA set up this 
superfund to allay the costs, but also 
imposed liability on owners and op- 
erators of the contaminated proper- 
ties. Owners and operators are held 
strictly liable for the incurrence costs 
regardless of who caused the actual 
contamination. The enactment of 
SARA established the innocent land- 
owner defense to avoid liability for 
acquiring contaminated property. Yet 
again, in January 2002, the Brown- 


24 THE FLORIDA BAR JOURNAL/FEBRUARY 2007 


fields Amendments added two addi- 
tional defenses to CERCLA liability: 
bona fide prospective purchaser and 
contiguous property owner. All three 
defenses required those seeking 
protection from liability to conduct 
“all appropriate inquiries.” The ef- 
fect of these new defenses begged 
the question: what exactly were “all 
appropriate inquiries”? The SARA 
amendments touched upon this 
concept in their innocent landowner 
defense, but it remained a mystery 
to many. In response, Congress 
directed the EPA to promulgate a 
set of standards delineating what is 
necessary to perform all appropriate 
inquires, and in the meantime set up 
interim standards to assist parties 
involved in real estate transactions. 
In November 2005, the EPA pub- 
lished the “Standards and Practices 
for All Appropriate Inquiries” which 
became effective on November 1, 
2006. Additionally, the American 
Society for Testing and Materials 
(ASTM), a private standard-setting 
organization, established standards 
that comply with these federal re- 
quirements and assist buyers and 
sellers in conducting successful all 
appropriate inquiries. The ASTM 
also created a new standard, E1527- 
2005, to comply with the new EPA 
AAT rule. 


Defenses to CERCLA Liability 
To claim a defense to CERCLA 
liability, a buyer or seller must 
demonstrate they had no reason to 
know that a hazardous substance 
was present on the property by con- 
ducting all appropriate inquiries into 
the previous ownership and uses on 
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or before the date of acquiring the 
property. It is important to note that 
the EPA’s new AAI rule is just one 
of the many steps required for pro- 
tection from liability. Additionally, 
to be afforded liability protection, 
one must perform other continuing 
obligations, such as providing access 
and information to the contaminated 
property. Moreover, the new EPA AAI 
rule relates to the federal standard 
only, and does not apply expressly to 
state and local standards, which are 
discussed below. 

To claim an innocent landowner 
defense, the buyer or seller must 
establish by a preponderance of evi- 
dence that the release or threatened 
release was caused by an indepen- 
dent third party and that they did 
not know or have reason to know 
of the contamination or threatened 
contamination. Also, they must show 
they exercised due care with respect 
to identifying any conditions related 
to hazardous substances and with 
respect to foreseeable acts or omis- 
sions of the third party.” 

To claim a bona fide purchaser 
defense, purchasers must have pur- 
chased the property after January 
11, 2002 (the date of the Brownfields 
Amendments), and show they are 
not liable or associated with any 
party potentially liable. A bona fide 
prospective purchaser may have 
knowledge of the contamination and 
continue to purchase the property, 
but only after conducting all appro- 
priate inquiries and performing the 
other continuing obligations.’ 

A contiguous property is a prop- 
erty situated near the contaminated 
property that may be contaminated 
as a result of the activities on the 
contaminated property. To claim this 
defense, the owner or buyer must 
show they did not cause, contribute, 
or consent to any release and also 
that they did not know or did not 
have reason to know of contamina- 
tion at the time they acquired the 
property after conducting all appro- 
priate inquiries.‘ 

In addition to conducting all ap- 
propriate inquiries into previous 
ownership and uses, a party seek- 
ing a defense to liability must also 
perform other continuing obliga- 


tions. This includes complying with 
any land use restrictions, taking 
reasonable steps with regard to 
hazardous substances, not impeding 
institutional controls, and providing 
assistance, cooperation, and access to 
the EPA.* 


Defenses to Florida 
Law Liability 

In Florida, discharges or releases 
of pollutants from facilities are 
heavily regulated. Liability is im- 
posed generally under the Pollutant 
Discharge Prevention and Control 
Act and the Florida Air and Water 
Pollution Control Act, F.S. Chs. 376 
and 403. Specifically, F.S. §376.302 
provides that “it shall be prohibited 
for any reason: to discharge pollut- 
ants or hazardous substances into or 
upon the surface or ground waters of 
the state or lands....” In addition, FS. 
§403.161(1) provides that “it shall be 
prohibited for any person: to cause 
pollution ... so as to harm or injure 
human health or welfare, animal, 
plant, or aquatic life or property.” 

The Florida Department of Envi- 
ronmental Protection is authorized 
to file a civil suit against any person 
who caused a discharge of pollutants 
or hazardous substances, or who 
owned or operated a facility at which 
the discharge occurred.° Individuals 
who have suffered damages result- 
ing from a discharge or condition of 
pollution are also covered by these 
statutes.’ In Aramark Uniform and 
Career Apparel v. Easton, 894 So. 2d 
20 (Fla. 2004), the Florida Supreme 
Court held that F.S. §376.313(3) 
creates a private cause of action 
imposing strict liability for dam- 
ages against an adjoining landowner 
without proof that the defendant 
actually caused the pollution. In ad- 
dition, the court held the defendant 
is limited to the statutory defenses 
found in §376.308(1)(c).® 

It should be noted that the environ- 
mental due diligence requirements 
discussed in this article under federal 
and Florida law apply to purchase 
and sale of commercial property only 
and not to residential property. It 
also should be noted that in Florida, 
caveat emptor applies in the sale 
of commercial property only.® 
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The statutory defenses available 
under FS. §376.308(2) include an 
act of war, an act of government, an 
act of God, or an act or omission of a 
third party. To claim a defense based 
on an act or omission of a third party, 
the statute requires that defendant 
exercised due care with respect to 
the contamination and took the 
appropriate precautions against 
the third party’s acts or omissions. 
Additionally, Florida Statutes pro- 
vide a functional equivalent to the 
EPA’s all appropriate inquiries. In 
cases of petroleum products or dry 
cleaning solvents, the defendant 
must establish that the prior owner 
or other third party caused the con- 
tamination. Furthermore, under F‘S. 
§376.308(1)(c), if the owner acquired 
the property after July 1, 1992, the 
defendant must have conducted “all 
appropriate inquiry into the previous 
ownership and use of the property.” 
Florida’s all appropriate inquiry 
standards in FS. §376.308(1)(c) in- 
clude visual inspections, defendant’s 
specialized knowledge, relationship 
of purchase price to value, commonly 
known information, and the degree 
of obviousness of contamination. In 
light of Florida’s all appropriate in- 
quiry scheme, taking into account its 
acceptance of the ASTM standards, 
it seems likely that compliance 
with EPA’s AAI would also extend 
to compliance with Florida’s AAI 
requirements. 


Key Provisions of the AAI Rule 

The purpose of the AAI rule is 
expressed in its “objectives and fac- 
tors.” Environmental professionals, 
sellers, and buyers should always 
keep an eye on these in conducting 
all appropriate inquiries under the 
rule. 

Prior to the new AAI rule, it was 
not clear who qualified as an “envi- 
ronmental professional.” Now, there 
are specific standards to be met in 
order to qualify, with an emphasis 
on experience. One with 10 or more 
years of full-time relevant experience 
may qualify as an environmental 
professional without having a col- 
lege degree. Those who have a sci- 
ence or engineering degree coupled 
with five or more years of full-time 
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relevant experience also qualify as 
an environmental professional. The 
requirement of experience lessens to 
three or more years with a profes- 
sional engineering or professional 
geologist license. A qualifying envi- 
ronmental professional may also be 
licensed or certified by the federal or 
state government and have three or 
more years of relevant full-time work 
experience. All types of qualifying 
professionals must remain current 
in their field, and their experience 
should consist of participation in 
environmental site assessments. 

Regarding documentation of re- 
sults, while there are no require- 
ments as to length or format or 
even submission to the EPA, the 
new rule requires a written report 
documenting the results of all ap- 
propriate inquiries. The party seek- 
ing liability protection should use 
this opportunity to document the 
required evidence to qualify for the 
protection. Additionally, the new rule 
requires two signed declarations 
by the environmental professional. 
The first declaration should attest 
that the environmental professional 
meets the qualifications, but there 
is no explicit requirement of proof. 
The second declaration states that 
the standards and requirements of 
all appropriate inquiries have been 
carried out successfully. 

The new rule requires the envi- 
ronmental professional or someone 
under his or her supervision to con- 
duct “interviews” of past and pres- 
ent owners, occupants, operators, 
facility managers, and even nearby 
owners and operators in cases of 
abandonment. Whether all of these 
interviews are necessary is left to 
the environmental professional’s 
discretion. However, interviews 
must be conducted in full accordance 
with the objectives and factors of 
all appropriate inquiries. It should 
always be kept in mind that the fun- 
damental purpose of conducting all 
appropriate inquiries is to identify 
conditions that would lead one to 
believe a release has or will occur. 
The new rule does not specify which 
questions should be asked during 
the interview, but the environmental 
professional should have those goals 


in mind." 

The new rule requires “on-site 
visual inspections” of the subject 
property, including the facilities and 
places where hazardous substances 
may have been used, stored, or han- 
dled. There are certain foreseeable 
instances where an on-site visual in- 
spection may be impractical, such as 
where the current owner will not al- 
low the inspection or it is physically 


impossible to inspect certain areas. 
However, in these limited cases, the 
environmental professional must 
document these situations. Also, it 
is important to note that mere re- 
fusal to allow access by the current 
owner should not be accepted until 
a good faith effort has been made 
to inspect the property. One could 
imagine inquiring repeated times 
or possibly taking aerial photos and 
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even standing at the property line to 
inspect. Additionally, the new rule 
recognizes that most of these limited 
situations involve a local government 
attempting to cleanup an abandoned 
property and gives certain flexibility 
to those situations for the benefit of 
the community. 

The inclusion of “specialized know]- 
edge” on behalf of the defendant 
originates from the 1986 SARA 
amendments. Since CERCLA imposes 
liability, the party claiming a defense 
to liability is known as the “defen- 
dant.” In the course of conducting all 
appropriate inquiries, which in es- 
sence is to identify any conditions that 
may evidence a release or threatened 
release of a hazardous substance, the 
defendant is required to include any 
specialized knowledge he or she may 
possess. In determining whether all 
appropriate inquiries have been suc- 
cessfully completed, courts use their 
discretion to take into account any 
specialized knowledge the defendant 
had. For instance, a bona fide pro- 
spective purchaser would be unable 
to claim he or she had no reason to 
know the property was contaminated 
if he or she possessed knowledge of 
the prior owners’ business activities. 
While the defendant is not required 
to share his or her knowledge with 
the environmental professional, the 
written report prepared by the profes- 
sional must treat that as a data gap 
and inquire whether the choice not to 
share is indicative of an environmen- 
tal condition leading to contamina- 
tion. 

When the property is not contami- 
nated, the new rule still requires that 
a “comparison between the purchase 
price of the property and the fair mar- 
ket value” of the property be made. 
This requirement was first introduced 
in the 1986 SARA amendments, and 
the new rule is merely a continua- 
tion of the old rule. This relationship 
may be ascertained by the defendant 
(prospective landowner) or the envi- 
ronmental professional, despite public 
concern that environmental profes- 
sionals lack adequate knowledge to 
make a judgment of value. However, 
if this concern exists, the prospective 
landowner may hire a third party to 
evaluate the relationship between 
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A search of any 
“environmental 
cleanup liens” 

is important 
in identifying 
possible releases 
of hazardous 
substances for 
obvious reasons. 


price and value, although an appraisal 
is not required. In evaluating this 
relationship, one should take into 
account any discrepancies between 
the price and value and ask whether 
this may be evidence of a potential 
environmental condition of contami- 
nation.” 

The requirement to include any 
“commonly known information” is 
another holdover from the 1986 SARA 
amendments. In establishing defense 
to liability, the prospective landowner 
should take into account any informa- 
tion that is commonly known. This 
includes a variety of sources such as 
newspapers, community organiza- 
tions, Web sites, and local government 
officials. As one can imagine, much of 
this information may have already 
been collected at some point during 
the all appropriate inquiries process. 
Again, the prospective landowner 
and the environmental professional 
must always consider the objectives 
of conducting all appropriate inqui- 
ries: to identify conditions indicative 
of a release or threatened release of 
hazardous substances. Neighboring 
owners may have information that 
cannot be found on public record and 
those conducting all appropriate in- 
quiries must take these possibilities 
into account. 

A review of “historical sources” is 
necessary to identify past uses and 
occupancy that may give rise to po- 
tential contamination. The new rule 
requires the search to be conducted 


far enough into the past to reasonably 
evaluate the possibility of contamina- 
tion, and may need to go back to the 
first use of the property or when the 
first structures were placed there. It 
is the environmental professional’s 
discretion as to how far back the re- 
view should be. While there is no set 
number of documents required, again, 
the idea is to meet the objectives and 
factors required in conducting all 
appropriate inquiries. A search of 
historical sources may include chain 
of title documents, aerial photographs, 
building department records, land use 
records, or fire insurance maps. 

A search of any “environmental 
cleanup liens” is important in identi- 
fying possible releases of hazardous 
substances for obvious reasons. A 
lien for an environmental cleanup is 
placed when incurrence costs have 
resulted from an environmental con- 
dition. These conditions are likely to 
identify past and future contamina- 
tion. The search may be conducted 
by either the prospective landowner 
or the environmental professional, 
although the landowner may prefer 
to conduct the search in efforts to 
reduce costs. Liens can typically be 
found on chain of title documents and 
are rather easy to identify. Be aware 
though, the EPA may issue a lien on 
the property after all appropriate 
inquiries have been completed if they 
are in the process of cleaning up a 
property.'* 

A review of “federal, state, local and 
tribal records” with emphasis on “en- 
gineering and institutional controls” 
is also required. The scope of this 
inquiry is limited only to the subject 
property and not to nearby properties, 
although reviewing those in addition 
may be helpful. Institutional controls 
may include any legal limitations or 
land use restrictions imposed upon 
the property that attempt to protect 
the public. Engineering controls work 
to eliminate possible exposure to 
hazards that may include a physical 
barrier. Identifying any engineering 
or institutional controls is valuable 
for the prospective landowner, as they 
will be required to cooperate with 
those controls after acquiring the 
subject property. This requirement 
is part of the continuing obligations 
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imposed upon those who claim a de- 
fense to liability, and is separate from 
conducting all appropriate inquiries. 
In addition to identifying controls on 
the property, there are other sources 
which should be reviewed including 
records of landfill locations, disposal 
units, storage tanks, hazardous waste 
handlers, other cleanup sites, and 
spills. 

Once all the information has been 
gathered, the prospective landowner 
and environmental professional 
should look at the totality of cireum- 
stances to identify whether “any obvi- 
ous” contamination has occurred or will 
occur. Additionally, the environmental 
professional should determine whether 
the data and information collected 
renders necessary additional inquiry 
into the possibilities of contamination. 
Although taking samples of the land 
is not required at this stage, it may be 
helpful in completing this step success- 
fully. Any efforts to identify harmful 
conditions should be taken. 

The new rule requires extensive 
documentation of “data gaps,” espe- 
cially since the prospective landowner 
is not required to share information 
they ascertain with the environmen- 
tal professional. In those cases, the 
environmental professional should 
treat the lack of information as a data 
gap and consider whether additional 
investigation is appropriate. Addition- 
ally, the sources used in gathering 
information should be documented." 

While the statutory language of 
CERCLA does not provide hard cri- 
teria as to “when” one should conduct 
all appropriate inquiries, the new rule 
says it should be within one year prior 
to acquiring title to the property. The 
new rule permits use of prior “all ap- 
propriate inquiries”; however, if they 
were performed more than a year 
prior, the study must be completely 
updated. Also, the rule allows prior 
studies that were conducted in compli- 
ance with past standards, including 
the standards from the ASTM.” For 
instance, studies on property pur- 
chased on or after May 31, 1997, may 
have been conducted in compliance 
with the ASTM E1527-97 standard 
or the ASTM E1527-2000 standard. 
For studies on property purchased 
before May 31, 1997, compliance with 


CERCLA will be accepted. However, 
the prior studies must be updated 
using the standards and practices set 
forth in the new rule. Furthermore, 
the following parts of all appropriate 
inquiries must be conducted within 
180 days of acquiring title to the 
property: interviews, environmental 
cleanup lien searches, reviews of 
federal, tribal, state and local gov- 
ernment records, visual inspections, 
and the environmental professional’s 
declaration." 

Finally, it should be noted that the 
ASTM is a not-for-profit organization 
that publishes the standards required 
to be in compliance with CERCLA and 
the other statutory provisions amend- 
ing CERCLA. ASTM is made up of 
committees, such as Committee E-50 
on Environmental Assessment, which 
in turn is composed of environmental 
engineers, real estate and insurance 
professionals, and government rep- 
resentatives. ASTM has updated its 
standards for a Phase I environmental 
site assessment. The new standard, 
ASTM E1527-2005 has been updated 
to reflect EPA’s new all appropriate 
inquiries rule.” 


Conclusion 

The new EPA AAT rule and the new 
ASTM standard for conducting environ- 
mental site assessments of commercial 
real estate are important new tools in 
the process of evaluating impacts to 
commercial real property associated 
with environmental conditions and the 
allocation of responsibility and liability 
related thereto. It is important for buy- 
ers and sellers of such properties, as 
well as attorneys and environmental 
professionals, to be familiar with these 
new rules. Should such persons fail to 
comport with these requirements, the 
protections of federal and state law 
otherwise available to them will be 
lost. In addition, as a practical matter, a 
purchaser of contaminated property in 
particular will not know what he or she 
is buying, and this lack of knowledge 
could diminish significantly the value 
of such property and frustrate his or her 
plans. In this regard, inquiring minds 
need to know the new all appropriate 
inquiry standards or beware of the 
consequences. In this case, what you 
do not know can hurt you! O 


' See 42 U.S.C. §9601(35)(B)(i). 

? AAT, 70 Fed. Reg. at 66,074. 

3 AAT, 70 Fed. Reg. at 66,073. 

* AAT, 70 Fed. Reg. at 66,073. 

° Parties looking to receive a Brown- 
fields grant (under the 2002 Brownfields 
Amendments) are also required to conduct 
all appropriate inquiries. See 42 U.S.C. 
§9604(k)(2)(B). 

§ Fia.Srat. §376.308(1). 

7 Fia.Srar. §376.313(3). 

8 For a discussion of this case, see Ralph 
A. DeMeo, Car] Eldred, Lisa J. Feuerstein, 
Florida Supreme Court Takes Property 
Owners to the Cleaners: The Impact of 
Aramark v. Easton, 79 F.a. B.J. 66 (June 
2005). 

® See RNK Family Limited Partnership 
v. Alexander-Mitchell Associates, 788 So. 
2d 1035 (Fla. 2d D.C.A. 2001); Moustoufi 
v. Presto Food Stores, Inc., 618 So. 2d 1372 
(Fla. 2d D.C.A. 1993). 

10 For a comparison of the new AAI and 
state standards, see EPA, All Appropriate 
Inquiry Criteria Analysis/Comparison to 
State, Federal, and Commercial Assess- 
ment Approaches, EPA 500-F-03-229 (June 
2003). 

| AAT, 70 Fed. Reg. at 66,077-89. 

2 AAT, 70 Fed. Reg. at 66,095-99. 

'3 AAT, 70 Fed. Reg. at 66,092-100. 

4 AAT, 70 Fed. Reg. at 66,088-101. 

‘6 For a comparison of the new AAI and 
previous standards see EPA, Comparison 
of the Final All Appropriate Inquiries 
Standard and the ASTM E-1527-00 Envtl. 
Site Assessment Standard, EPA 560-F- 
05-242 (Oct. 2005); see also New Envtl. 
Due Diligence Standards (ABA Section 
of Environment, Energy, and Resources 
and the ABA Center for Continuing Legal 
Education, Oct. 31, 2006); New EPA “All 
Appropriate Inquiry” Regulations: EPA 
Clarifies the Standard for Envtl. Site As- 
sessments (ABA Section of Environment, 
Energy, and Resources and the ABA Center 
for Continuing Legal Education CD-ROM, 
Sept. 27, 2004). 

16 AAT, 70 Fed. Reg. at 66,084. 
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APPELLATE PRACTICE 


by Cory W. Eichhorn 


Second-tier Certiorari Standard of Review 


Under Florida Law: A Practitioner’s Guide 


he key to success on appeal 

is crafting an argument 

which persuades the court 

that it has the authority to 
grant the relief you are requesting. 
A thorough understanding of the 
standard of review is essential to 
presenting your case in a persuasive 
fashion to an appellate court. This 
is especially so when an appellate 
practitioner challenges the decision 
of a circuit court sitting in its review 
capacity via common law certiorari, 
or so-called “second tier” review. The 
standard of review in this arena 
has received attention throughout 
Florida’s appellate courts because, 
in many respects, its application 
is complex and challenging. This 
article will address and clarify the 
many issues that arise with respect 
to the application of the standard 
of review in second-tier certiorari 
proceedings. 


Historical Perspective 

The writ of common law certiorari 
has its origin in English common 
law. American courts have adopted 
this common law writ, which has 
been defined as “a discretionary 
writ issued by an appellate court 
to a lower court in cases where an 
appeal or writ of error was unavail- 
able, directing that the record of the 
lower court be provided for review to 
determine whether the lower court 
has exceeded its jurisdiction or not 
proceeded according to law.”! 

The Florida Supreme Court first 
recognized the common law writ in 
Halliday v. Jacksonville & Alligator 
Plank Road Co., 6 Fla. 304 (1855). 
Under Halliday and its progeny, the 


court held that common law certiora- 
ri was a vehicle that permitted only 
a limited review of the proceedings, 
unlike a direct appeal. As initially 
envisioned by the Florida Supreme 
Court, common law certiorari was 
not to be used for what amounted to 
a second appeal. 

The policy behind the limited 
review afforded by common law 
certiorari is closely connected with 
the role of a circuit court as a court 
of final appellate jurisdiction for 
cases arising out of county court. If 
on certiorari from a circuit court, a 
district court was permitted to re- 
view the entire record to determine 
whether the circuit court’s decision 
was correct, this would provide, in 
effect, a second appeal and county 
court litigants would be entitled to 
a second bite of the apple. Thus, the 
policy of limited review was devel- 
oped to avoid these second appeals 
which, if allowed, would permit the 
district courts of appeal to violate 
the Florida Constitution by usurping 
the role of a circuit court as a court 
of final appellate jurisdiction. The 
limited review also equalizes the 
appeal rights of litigants in county 
and circuit courts by limiting them 
to only one direct appeal. There is an 
additional over-arching public policy 
principle involved when analyzing 
the limited review of common law 
certiorari: “societal interests in end- 
ing litigation within a reasonable 
length of time and eliminating the 
amount of judicial labors involved 
in multiple appeals.” 

Certiorari is generally the proper 
procedural vehicle to challenge a 
final action of an administrative 
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tribunal not subject to the Admin- 
istrative Procedure Act, such as a 
local zoning board decision, under 
Florida law.* Circuit court review of 
such a decision is a matter of right 
and, therefore, is mandatory and 
not discretionary.‘ Under these cir- 
cumstances, a circuit court reviews 
the decision of an administrative 
tribunal much as it would on plenary 
appeal. Florida courts have described 
this initial step in challenging a final 
action of an administrative agency as 
“first-tier” certiorari review.° 

The circuit court decision rendered 
on certiorari is itself subject to a 
secondary review by certiorari in 
a district court of appeal.® Unlike 
review in the circuit court, however, 
this jurisdiction is discretionary.’ 
This “second-tier” proceeding pro- 
vides a much narrower review than 
the initial petition for certiorari filed 
in the circuit court.® 

The standard of review that each 
court applies plays a significant role 
in the outcome of any first- and sec- 
ond-tier review of a final decision of 
an administrative tribunal. Under- 
standing the standard of review at 
each level is key to a practitioner’s 
success. 


First-tier Standard of Review 
When reviewing a final decision 
of a local administrative agency, a 
circuit court must apply the follow- 
ing three-prong test: 1) whether the 
parties received due process of law; 
2) whether the order under review 
meets the essential requirements of 
the law; and 3) whether competent 
substantial evidence supports that 
order.’ “[I]n such a review, the cir- 
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cuit court functions as an appellate 
court, and, among other things, is 
not entitled to reweigh the evidence 
or substitute its judgment for that 
of the agency.”’° So, for example, a 
circuit court is required to adopt an 
agency’s findings of fact based on 
competent substantial evidence.'! 
The standard of review employed by 
a circuit court on certiorari review 
of a local administrative agency is, 
therefore, similar to the standard of 
review of a case originating in county 
court — in both cases, the reviewing 
tribunal is not permitted to reweigh 
evidence.” 

In contrast, when a circuit court 
reviews a county court decision on 
direct appeal, it can apply a broader 
standard of review, such as a de 
novo or abuse of discretion standard. 
Whereas first-tier certiorari review 
restricts the court to the three- 
prong analysis, de novo review on 
questions of law allows an appellate 
court to analyze the entire record 
without according deference to the 
trial judge.'* The abuse of discre- 
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SCHOLARSHIPS. 
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tion standard of review" applies in 
appeals of discretionary decisions 
of a trial court.'° Both the de novo 
and abuse of discretion standards of 
review permit the court to review a 
wider array of error than the more 
restricted review applied on first-tier 
certiorari. 


Second-tier Standard of 
Review 

Ifa litigant receives an adverse de- 
cision from a circuit court sitting in 
its appellate capacity, review of that 
decision is available in the district 
court. Pursuant to Florida Rules of 
Appellate Procedure 9.030(b)(2)(B), 
a district court of appeal has “cer- 
tiorari jurisdiction” to “review . . 
final orders of circuit courts acting 
in their review capacity.” Because 
the litigant has already had the 
benefit of review at the circuit court 
level, the district court’s standard 
of review is narrower.'* The district 
court applies the following two-prong 
test on second-tier certiorari review: 
1) whether the circuit court applied 


the correct law; and 2) whether the 
circuit court afforded procedural due 
process.’ This standard of review for 
the district court “effectively elimi- 
nates the substantial competent 
evidence component” at the circuit 
court level.'* Without the finding 
that the circuit court either failed 
to apply the correct law or failed to 
afford procedural due process, com- 
mon law certiorari does not lie on 
second-tier review.'® 

These two prongs are “merely ex- 
pressions of ways in which the circuit 
court decision may have departed 
from the essential requirements of 
the law.” The application of this 
standard of review may not always 
be clear and requires careful analy- 
sis. The Florida Supreme Court has 
described the standard as: 


[containing] a degree of flexibility and 
discretion. For example, a reviewing court 
is drawing new lines and setting judicial 
policy as it individually determines those 
errors sufficiently egregious or funda- 
mental to merit the extra review and 
safeguard provided by certiorari. This 
may not always be easy since the errors 
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in question must be viewed in the context 
of the individual case. It may also be true 
that review of administrative decisions 
may be more difficult, since care must 
be exercised to determine the nature 
of the administrative proceeding under 
review .... There is no complete catalog 
that the court can turn to in resolving a 
particular case.” 


Whether the Circuit Court 
Afforded Procedural Due 
Process 

The due process prong focuses on, 
among other things, the litigant’s 
right to be heard.” For example, 
when a circuit court enters an order 
denying a petition for writ of cer- 
tiorari without permitting a party 
reasonable time to assemble and 
supplement the complete record from 
below, the circuit court has deprived 
that party of due process.”’ Absent 
circumstances depriving a party of a 
right to be heard, due process is gen- 
erally afforded.™ In this regard, the 
determination of whether a circuit 
court has afforded due process may 
be a less complex analysis than the 
determination of whether the circuit 
court applied the correct law. 

It is important to note, however, 
that the district court’s due process 
analysis occurs at the circuit court 
level and does not address whether 
the administrative agency afforded 
due process.” On second-tier certio- 
rari review, an argument that the 
local administrative agency failed to 
afford a party procedural due process 
is not proper and will be rejected by 
a district court of appeal.” 


Whether the Circuit Court 
Applied the Correct Law 

In the context of second-tier cer- 
tiorari review, what does it mean to 
apply the correct law? Florida courts 
have analyzed this question within 
the framework of the longstanding 
proposition that, in order to grant a 
petition for certiorari, there must be 
a violation of a “clearly established 
principle of law resulting in a miscar- 
riage of justice.””’ In other words, the 
primary issue a district court must 
address is whether the circuit court 
has failed to apply the correct law as 
clearly established. 

The application of incorrect law 
provides the district court with a ba- 


Misapplying the 
correct law is 
not considered a 
violation of clearly 
established law, 
but merely viewed 
as the district court 
“disagreeing” with 
the circuit court's 
application of the law. 


sis for granting second-tier certiorari 
relief.”* For example, when a circuit 
court applies the incorrect stan- 
dard of review on first-tier review, 
district courts have found a failure 
to apply the correct law as clearly 
established.” A misapplication of 
the correct law or an erroneous 
interpretation of the law, however, 
does not meet this standard.®* For 
example, when a circuit court adopts 
the correct law, but misapplies that 
law to the facts at issue, the district 
court is precluded from finding that 
the circuit court has failed to apply 
the correct law.*! Misapplying the 
correct law is not considered a vio- 
lation of clearly established law, but 
merely viewed as the district court 
“disagreeing” with the circuit court’s 
application of the law, which is not a 
basis for common law certiorari.” 
In addition, when the established 
law provides no controlling prin- 
ciple, certiorari does not lie.** This 
is because “[w]ithout . . . controlling 
precedent, [a district court] cannot 
conclude that [a circuit court] vio- 
lated a clearly established principle 
of law.”* In Stilson v. Allstate Insur- 
ance Company, 692 So. 2d 979 (Fla. 
2d DCA 1997), the Second District 
addressed this issue in the context of 
a claim for personal injury protection 
(PIP) benefits. The plaintiff made a 
claim for PIP benefits arising from 
an incident involving an object that 
was intentionally thrown at a mov- 
ing car. While Florida had general 
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law on entitlement to PIP benefits, 
it had no law that specifically ad- 
dressed the issue in question. Given 
that no specific law existed, the 
Second District determined that the 
circuit court did not violate a clearly 
established principle of law. In so 
doing, the court held: 

Without such controlling precedent, we 
cannot conclude that either court violated 
a “clearly established principle of law.” 
At worst, both courts misapplied the 
correct law. Their error is not a matter 
of disobedience to the law, but simply a 
failure to logically extend Novak to reach 
the correct result under a new set of facts. 
This case highlights a significant problem 
within our existing judicial structure. It 
is difficult for the law to evolve in unre- 
ported decisions issued in circuit court 
appeals. What evolution occurs may take 
conflicting approaches within the numer- 
ous circuits. As a result there may never 
be “clearly established principles of law” 
governing a wide array of county court 
issues... .*° 


In Allstate Insurance Co. v. Kakla- 
manos, 843 So. 2d 885 (Fla. 2003), the 
Florida Supreme Court attempted to 
provide some clarity to the analysis 
of whether the circuit court applied 
the correct law as clearly estab- 
lished. In so doing, the court found 
that clearly established law can be 
derived not only from case law, but 
also from the interpretation or ap- 
plication of a statute, a procedural 
rule, or a constitutional provision. 
Thus, under Kaklamanos, the find- 
ing that a circuit court has failed 
to apply the correct law based on 
any of these legal sources may be 
the basis for granting second-tier 
certiorari review. The court went on 
to determine that the district court 
correctly granted certiorari on sec- 
ond-tier review because the circuit 
court’s interpretation of the legal 
issue in question was too narrow 
and conflicted with the intent and 
language of the statute under review. 
Accordingly, this conflict between the 
circuit court’s interpretation and the 
intent of the statute was enough to 
meet the standard that the circuit 
court had failed to apply the correct 
law as clearly established. 

Kaklamanos offers a broader ap- 
proach to meeting the standard that 
the circuit court failed to apply the 
correct law. Practitioners are now 
given the opportunity not only to 
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argue that the circuit court applied 
the incorrect case law, but also that 
the circuit court applied the incorrect 
interpretation of a statute, procedural 
rule, or a constitutional provision. For 
example, a practitioner may argue 
that the circuit court failed to apply 
the correct law because its interpre- 
tation of a statute conflicts with the 
purpose of the statute as evidenced by 
legislative history. 


Conclusion 

Understanding the standard of 
review on second-tier certiorari pro- 
vides a practitioner with creative 
approaches to obtaining jurisdiction 
in certiorari proceedings before dis- 
trict courts. To be sure, the standard 
of review can have a major impact 
on second-tier certiorari proceedings 
and often determines the outcome in 
each case. This is especially so when 
the legal issue being challenged arises 
out of the interpretation of a statute, 
procedural rule, or constitutional 
provision. Even though district courts 
will continue to analyze these second- 
tier proceedings within the narrow 
framework of certiorari itself, as a 
result of Kaklamanos and its progeny, 
there are arguments to be made even 
without the benefit of case law that is 
directly on point.Q 


' Haines City Cmty. Dev. v. Heggs, 658 
So. 2d 523, 525 (Fla. 1995) (quoting 3 FLa. 
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2 Id. at 526 n.4 (citing William A. Had- 
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(1977)). 
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first-tier certiorari review is not discretion- 
ary but rather is a matter of right and is 
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district court of appeal pursuant to Florida 
Rule of Appellate Practice 9.030(b)(2)(B). 

7 See City of Deerfield Beach v. Vaillant, 
419 So. 2d 624 (Fla. 1982), for a well-rea- 
soned description of the difference between 
the standard of review on first-tier as op- 
posed to second-tier certiorari review. 

8 Id. at 626 (“As a case moves up the 
appellate ladder, each level of review does 
not become broader. As Chief Judge Letts, 
speaking for the court said: ‘[(C]lommon 
sense dictates that no one enjoys three 
full repetitive reviews to, 1) a civil service 
board[,] 2) a circuit court [and] 3) a district 
court of appeal|[.]”) (quoting City of Deer- 
field Beach v. Vaillant, 399 So. 2d 1045, 
1047 (Fla. 4th D.C.A. 1981)). 

® See, e.g., Dusseau v. Metro. Dade County 
Bd. of County Comm’rs, 794 So. 2d 1270, 
1274 (Fla. 2001). 

10 See Dep’t of Highway Safety & Motor 
Vehicles v. Kurdziel, 908 So. 2d 607, 609 
(Fla. 2d D.C.A. 2005) (quoting Heggs, 658 
So. 2d at 530). 

11 See City of West Palm Beach Zoning 
Bd. of Appeals v. Educ. Dev. Ctr., Inc., 504 
So. 2d 1385, 1386 (Fla. 4th D.C.A. 1987) 
(“The question is not whether, upon review 
of the evidence in the record, there exists 
substantial competent evidence to support 
a position contrary to that reached by the 
agency. Instead, the circuit court should 
review the factual determination made by 
the agency and determine whether there 
is substantial competent evidence to sup- 
port the agency’s conclusion.”) (emphasis 
added). 

” Heggs, 658 So. 2d at 530. 

13 See, e.g., Execu-Tech Bus. Sys., Inc. v. 
New Oji Paper Co., 752 So. 2d 582 (Fla. 
2000). 

4 The abuse of discretion standard of 
review is generally described in terms of 
reasonableness: “If reasonable men could 
differ as to the propriety of the action 
taken by the trial court, then the action 
is not unreasonable and there can be no 
finding of abuse of discretion.” Canakaris 
v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 
1980). 

5 See, e.g., Mercer v. Raine, 443 So. 2d 944, 
946 (Fla. 1983). 

'6 Heggs, 658 So. 2d at 530 (“As a case 
travels up the judicial ladder, review 
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For a discussion of the history of common 
law certiorari and an analysis of the stan- 
dard of review on certiorari, see generally 
Heggs. 

17 See Miami-Dade County v. Omnipoint 
Holdings, Inc., 863 So. 2d 195, 199 (Fla. 
2003). 

18 Heggs, 658 So. 2d at 530. 

19 See Peachtree Cas. Ins. Co. v. Prof’l. Mas- 
sage Servs., Inc., 923 So. 2d 548, 550 (Fla. 
ist D.C.A. 2006) (holding that second-tier 
certiorari review is limited to these two 
situations); see also Dan Joint Venture 
III, L.P. v. Armstrong, 929 So. 2d 1186, 
1186 (Fla. 4th D.C.A. 2006) (“On second 
tier review, this court cannot conduct a de 
novo review of the record, and thus does 
not review the application of the correct 
law to the facts.”). 

20 Heggs, 658 So. 2d at 530. 


21 Td. at 530-31 (footnote omitted). 

22 See DSA Marine Sales & Serv. v. County 
of Manatee, 661 So. 2d 907, 909 (Fla. 2d 
D.C.A. 1995). 

*4 See, e.g., Thomas v. Brevard County 
Sheriff's Office Civil. Serv. Bd., 456 So. 2d 
540, 544 n.2 (Fla. 5th D.C.A. 1984). 

25 See Seminole Entm’t, Inc. v. City of 
Casselberry, 813 So. 2d 186, 188 (Fla. 5th 
D.C.A. 2002) (“Arguments as to the alleged 
lack of due process before the city commis- 
sion were properly presented to the circuit 
court but are beyond the scope of the due 
process review available here.”) (footnote 
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id. 

27 See Ivey v. Allstate Ins. Co., 774 So. 2d 
679, 682 (Fla. 2000) (“It is well-established 
that certiorari should not be used as a ve- 
hicle for a second appeal in a typical case 
tried in county court.”). 

°8 Housing Auth. of City of Tampa v. Bur- 
ton, 874 So. 2d 6, 9 (Fla. 2d D.C.A. 2004) 
(“Unlike application of incorrect law, mis- 
application of correct law by a circuit court 
sitting in its appellate capacity generally 
does not constitute a violation of clearly 
established law resulting in a miscarriage 
of justice.”). 

29 See Kurdziel, 908 So. 2d at 609 (“When 
a circuit court applies an improper stan- 
dard of review, ‘this is tantamount to 
departing from the essential requirements 
of the law[.]” (quoting G.B.V. Int'l, 787 So. 
2d at 845)). 

30 Manatee County v. City of Bradenton, 
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FAmity LAW 


by A. Matthew Miller and Jerry Reiss 


Determining the Nonmarital Portion of 


Retirement Benefits and Other Property 


etermining the nonmari- 

tal portion of property is 

like building a house. It 

involves different experts 
having different skills and respon- 
sibilities as may be required based 
upon the nature of the property in 
question. Because such determina- 
tion involves a mixed question of fact 
and law, the matrimonial attorney 
must necessarily be a significant 
part of the construction process. A 
forensic accountant, an economist, 
and an actuary/pension expert may 
also be important parts of the con- 
struction team. Retirement plans 
and benefits are particularly difficult 
to analyze properly, so it is not sur- 
prising that the courts seem to have 
the most difficulty properly dealing 
with valuation and apportionment of 
these types of assets in determining 
the equitable distribution scheme. 
Appellate courts rarely reverse trial 
court valuations. The trial court then 
becomes the “court of last resort.” 
When you have only one chance to 
get it right, you need to make sure 
to get it right! 

The foundation must be in place 
before a house is built, and it must 
be able to support the house. The 
starting point for a determination 
of the nonmarital portion of any 
asset is FS. §61.075, which defines 
what is marital property and what 
is nonmarital. The valuator must be 
well versed in this statute. The case 
law interpreting this statute is not 
a substitute for utilizing the statute 
and for identifying the valuation 
principles driving the result. 

This article will address the typi- 
cal issues associated with determin- 


ing a nonmarital portion of property, 
which will not be divided under eq- 
uitable distribution. This includes 
many issues associated with passive 
earnings. It also includes valuation 
issues associated with an inter- 
spousal gift under F‘S. §61.075(3). 


identifying the Passive 
Earnings Component — 
§61.075(5)(a)(2) 

One of the biggest problems in 
family law and one with which 
courts often have the most diffi- 
culty is distinguishing the passive 
increases of nonmarital property 
under §61.075(5)(b)(3) from the ac- 
tive increases defined in the statutes 
under §61.075(5)(a)(2). The result of 
the statute is clear: A court finding 
that substantial marital time has 
been spent improving the nonmarital 
property may cause some of the ap- 
preciation to be active and marital 
property. Narrowly construing the 
statute leads one to conclude that 
only when little or no marital time 
is spent improving the nonmarital 
value that all appreciation is passive. 
The increase is then the result of 
market forces. The difficulty begins 
when the results of market forces 
are confused with what work effort 
is necessary in order to achieve the 
market result.' 

To better understand this distinc- 
tion, we begin the analysis by exam- 
ining the statute and searching for 
the common sense purpose behind 
it. Section 61.075(5)(a)(2) tells us 
that active increases are the result 
of substantial work effort expended 
during the marriage. But is the “sub- 
stantial work effort” sufficient in and 


34 THE FLORIDA BAR JOURNAL/FEBRUARY 2007 


of itself to define an active accrual on 
nonmarital property? Or is it simply 
a necessary element before a conclu- 
sion may be reached that the accrual 
is active appreciation, but by itself 
is insufficient to support the finding 
that the amount of marital property 
is to include the appreciation result- 
ing from the substantial marital 
work effort? Simple logic tells us 
that it cannot be sufficient to sup- 
port this finding because substantial 
work effort can result in a loss.” The 
clear intent behind the statute is not 
to decrease the amount of marital 
property by this loss. 

It is impossible to achieve a posi- 
tive market result without spending 
some marital time even if that time 
is spent finding someone unrelated 
to the marriage to manage the non- 
marital investments. It is ludicrous 
to suggest that marital time spent 
automatically transforms the appre- 
ciation into a marital asset, because 
if that were true there would be no 
point to §61.075(5)(b)(3) defining 
passive appreciation.* Yet, some will 
spend more marital time than oth- 
ers, and this extra time may produce 
better results. When this occurs, the 
extra income achieved is no different 
than if that person acquired a second 
job and it produced an extra income. 
The test, then, is to determine when 
the additional time transforms some 
of the income into extra income, as 
if that person acquired a second 
job.* This is easily accomplished by 
using averages to define the “pure” 
market forces. Such averages could 
be established by indexes such as 
the Dow Jones, New York Stock 
Exchange, or the S&P 500, when 
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the measurement process involves 
active trading.’ Averages could also 
be established with expert testimony 
on the particular type of investment 
under scrutiny (e.g., real estate). The 
measurement baseline could be the 
averages produced by the industry 
itself, which would be particularly 
relevant and meaningful when 
measuring passive appreciation of 
a business owned before the parties 
married.® 

Another factor that needs to be 
considered is the structure of the 
nonmarital asset. Certain nonmari- 
tal assets may be segregated while 
others may not. When the nonmari- 
tal asset cannot be segregated, it is 
impossible to spend marital time im- 
proving the marital portion without 
the nonmarital portion benefiting as 
a result of that effort. Yet spending 
marital time improving the non- 
marital asset does not automatically 
transform the income of the nonmar- 
ital portion into marital property.’ 
A detailed analysis must be made 
in order to isolate the cause of the 
increase and in order to separate 
the increase resulting from market 
conditions from that produced by 
the extra work effort.’ Examples of 
assets that may not be segregated 
include a nonmarital home owned by 
one spouse, a business that existed 
before the marriage commenced, and 
a retirement plan. 

In fact, under a retirement plan, 
the federal public policy on retire- 
ment plans should defeat the ap- 
plication of §61.075(5)(a)(2), because 
this policy created a 29 USC 1103 
trust, which is exempt from creditors 
(29 USC 1056(d)(1)) and which owns 
the assets and any income thrown off 
by them.° Accordingly, it is impos- 
sible for one to spend marital time 
improving the (calculated) marital 
portion without the (calculated) 
nonmarital portion benefiting by an 
identical percentage of improvement. 
The entire congressional purpose of 
the 29 USC 1103 trust is defeated 
when plan participants adopt a 
“hands-off policy” for the fear that 
active management of the funds 
leads to an adverse ruling in family 
court.!° If the court were to find that 
§61.075(5)(a)(2) applies to retire- 


districts should consider whether 
Florida has a public policy interest 
in this. The O’Neill and Chapman 
rulings may have an enormous 
impact on the 401(k) plan money of 
the Florida retiree population, upon 
which all of its citizens depend for a 
healthy economy. 


ment plans, the only way to ensure 
against an adverse ruling is for the 
participant to spend no marital time 
improving the marital portion. If no 
time is spent improving the mari- 
tal portion and the marriage stays 
intact, the husband and wife will 
never have enough money to retire. 
Considering that the face of retire- 
ment planning has shifted nationally 
from the traditional retirement plan 
with plan-appointed investors to the 
401(k) plan in which investment 
decisions fall on the shoulders of the 
employee, when the Fourth District 
recently applied §61.075(5)(a)(2) to 
retirement plans, the result of such 
rulings may have transformed this 
retirement haven into a retirement 
nightmare for divorcing spouses and 
the parties of intact marriages. The 
Fourth District in O’Neill v. O’Neill, 
868 So. 2d 3 (Fla. 4th DCA 2004), 
and Chapman v. Chapman, 866 So. 
2d 118 (Fla. 4th DCA 2004), failed 
to acknowledge or disregarded the 
Congressional public policy purpose 
of the 29 USC 1103 trust. Other 


Marital Residence 

In Landay v. Landay, 429 So. 2d 
1197 (Fla. 1983),'' the Supreme 
Court was faced with determining a 
nonmarital portion of such property 
when nonmarital money was used to 
purchase or otherwise improve the 
value of the property. Recognizing 
that the nonmarital portion could not 
be segregated, it found that a par- 
ticular formula was appropriate for 
separating marital and nonmarital 
components. It ruled that the non- 
marital or special equity portion is 
determined by multiplying the value 
of the residence on the date of divi- 
sion by a fraction, the numerator of 
which is the nonmarital dollar value 
invested, and the denominator is the 
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value that the house had acquired 
when the investment was made. 
There are a number of problems 
with this formula particularly when 
we test to see whether it conforms to 
the Florida Statutes. 

To begin this analysis, we note 
that special problems are created 
when the residence was titled in 
one name and title was transferred 
to both parties during the marriage. 
This poses serious gifting problems 
under §61.075(5)(a)(3). It would fol- 
low that if the court were to find a 
special equity interest for one spouse 
that this interest need not be cred- 
ited with passive appreciation in 
any particular manner and that the 
Landay formula would appear to 
be appropriate. We, therefore, limit 
this discussion to when the marital 
residence was previously owned 
by one spouse and title was never 
transferred to the other spouse.” 

The Landay formula has many 
problems associated with it. Chief 
among them is the very essence of 
§61.075(5)(b)\(3) (passive apprecia- 
tion of a nonmarital asset) is that 
time is required for passive appre- 
ciation to occur. In addition, it is 
axiomatic in the formula that the 
more time passes, the more apprecia- 
tion accrues. Landay is problematic 
with respect to this axiom. Time does 
not properly figure into the equation 
because the nonmarital portion is 
determined without respect to when 
the investment is made. Clearly, 
when an investment is made 25 
years before the house is valued 
and divided, it should receive proper 
credit for the 25 years of compound- 
ing. To illustrate the severity of this 
problem, assume that a house was 
free and clear of encumbrances when 
the parties married. The nonmarital 
portion under Landay becomes a 
decreasing percentage interest with 
the passage of time. Furthermore, 
the numerator portion in Landay re- 
flects the investment made when the 
house was purchased. This results in 
a further discount to the nonmarital 
portion. Add to that the fact that 
pure market forces involving no ef- 
fort are disproportionately credited 
to the marital portion of the house’s 
value. 


This last issue can best be illus- 
trated with the following example: 
Consider one spouse made a $50,000 
down payment on a house valued at 
$150,000 (leaving a mortgage bal- 
ance of $100,000), and further con- 
sider that the home was purchased 
six months prior to the marriage. The 
mortgage balance two years after the 
marriage is $99,000. Realizing that 
they were not compatible, the parties 
divorce after two years. The house 
was purchased in one of Florida’s 
rapidly expanding new communities 
that was almost fully built during 
that two-year marital period and 
the house is now worth $300,000. 
The equity is, therefore, $201,000 
($300,000 - $99,000). Under Lan- 
day, the nonmarital portion is but 
$66,999 (50,000/150,000 x $201,000) 
and the marital portion is the bal- 
ance, $134,001. The payments made 
on the mortgage balance during the 
marriage were almost entirely inter- 
est and a similar amount of money 
would have been spent during the 
marriage had the parties instead 
rented that house. Furthermore, 
two years of mortgage payments on 
$100,000 including interest could not 
possibly exceed half of the $50,000 
down payment in today’s economy. 
Under what theory, then, should the 
marital estate include almost of all 
the $200,000 improvement?" 

All of the problems presented 
in Landay are corrected when the 
nonmarital portion is credited with 
the timeliness of its investment. A 
vast number of jurisdictions have 
recognized the importance attached 
to the timing of the nonmarital 
investment and have corrected the 
problem by eliminating payment of 
interest on the mortgage balance in 
the fraction.'* This is accomplished 
by restricting the numerator of the 
fraction to the respective share pay- 
ments it makes toward the mortgage 
balance and also by restricting the 
denominator to the combined mari- 
tal and nonmarital share payments 
to the mortgage balance. The modi- 
fied fraction is then multiplied by 
the appreciation on the asset, not 
the equity. This is generally known 
as the debt financing method. When 
this method is employed, the $1,000 
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reduction of mortgage principal 
made during the marriage makes 
the nonmarital share $196,078 
($50,000/$51,000 x $200,000). The 
marital share is the balance, $4,972 
(201,000 (equity) - $196,078). Even 
this approach overstates the marital 
interest because the $1,000 of princi- 
pal contributed during the marriage 
was not made at the same time that 
$50,000 down payment was made, 
and is in fact spread throughout the 
marriage. But the $196,078 nonmari- 
tal result better reflects the share 
interest of the nonmarital portion 
while it preserves the simplicity of 
the Landay-type formula." 

Opponents to the modified formula 
may argue that the marriage fails to 
receive a proper percentage of owner- 
ship based upon the actual dollars 
it contributed toward the mortgage. 
This argument is flawed because it 
is based on the erroneous assump- 
tion that if marital funds were not 
used to satisfy the interest portion of 
the mortgage payment, these funds 
would have been utilized to acquire 
additional other assets. Whatever 
enrichment the marriage might have 
sustained is offset by the rent the 
parties would have been required to 
pay for a primary residence. 


Measuring Passive Increases 
on a Business 

Whether the appreciation that oc- 
curred during the marriage is active 
or passive depends upon a number 
of factors. Market forces can account 
for passive increases. These include 
population growth of the area, leg- 
islative influences that may have 
aided a particular industry, and a 
general expansion of an industry, 
such as occurred with the high tech 
industry. Once the contribution of 
market forces has been identified, 
the task is to determine whether 
the increased value was the result of 
good management, and if so, to what 
extent the marital efforts played a 
role.'° The mere fact that the hus- 
band or wife exerted marital efforts 
is entirely irrelevant if they were 
properly compensated for the ef- 
forts. The marriage would have been 
enriched by the compensation. If 
the husband or wife was improperly 
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compensated, as typically occurs in a 
closely held corporation, then there 
is an obvious marital component. 
Reasonable compensation should not 
be determined on the basis of what 
competing companies would pay, but 
should be geared to the actual per- 
formance of the individual and what 
could have been paid from available 
revenues to reward that performance. 
A ratio could be used on the basis that 
actual pay bears to performance pay 
in order to determine what percentage 
of the appreciation is passive. 

The performance pay should include 
a payout of the company profits made 
in that year and which is proportional 
to the ownership percentage of the 
employee. Naturally, the bonus is 
determined after deducting normal 
business expenses that do not include 
a component for growth. This defini- 
tion of performance pay can produce 
a lower value than a similar sized 
employer would have to pay for those 
job responsibilities during the startup 
years. To correct this problem we de- 
fine performance pay as the greater of 
the two formulas. The above method 
should even apply when market forces 
largely contributed to the company’s 
growth because the issue of the mari- 
tal component is still tied to whether 
the employee is properly compensated 
in the growth years of the business. 


Interspousal Gift — 
§61.075(5)(a)(3) 

When a party who owns an asset 
prior to the date of the marriage 
changes the titling of that asset to 
include his or her new spouse, that 
party makes a presumed gift of the 
asset to the marital estate.'’ This pre- 
sumption may be rebutted if that was 
not the clear intent.'* The burden of 
proof under §61.075(7) is a very high 
one and is seldom overcome. While few 
parties may have actually intended 
the gift, little thought is usually given 
to the gifting issue when the marriage 
is expected to continue. One of the 
conditions often cited as necessary to 
satisfying the burden in the case law 
is that the moving party must now 
demonstrate a nonmarital portion 
by means of “tracing investments.” 
But while tracing very often will be 
required, this requirement is based 


upon the facts of the particular cases 
weighed against which the principle 
of §61.075(7) is applied. It is often 
believed that if the party having the 
burden did not intend a gift, steps 
would have been taken to segregate 
the asset, thereby showing that no 
intent of a gift existed at the time of 
the transaction. This belief assumes 
that no thought was given to the con- 
sequences of the transaction because 
the parties were happily married at 
that time. Suppose, however, that 
commingling was necessary to ac- 
complish a financial objective and that 
the consequences of the transaction 
were both considered and dealt with 
in a contract. This contract provides 
that the nonmarital addition does 
not lose its nonmarital character. As 
the “no gift” intent has clearly been 
established without segregation of 
funds and without the need to trace 
the investment, a method which rec- 
ognizes an investment result of the 
merged funds should be permitted. 
This is accomplished by considering 
the timing of all transactions made 


within the commingled funds. Of 
course, both marital and nonmarital 
shares will be credited with an iden- 
tical rate of return for the time that 
the particular marital and nonmarital 
amounts were subject to the force of 
investment earnings. The methodol- 
ogy and formulas will be especially 
relevant in determining nonmarital 
shares of defined contribution account 
balances. 

When marital and nonmarital por- 
tions are commingled without chang- 
ing the titling of the nonmarital asset, 
no gift is presumed. This can occur 
in a variety of ways. As previously 
discussed, this can occur inside a re- 
tirement trust that owns both shares 
and all the income they produce. It 
can also occur with a business that 
was operated at the time the parties 
married. It can similarly occur with 
ownership of a house prior to the mar- 
riage. In each of these cases, no gift 
could be made when the party who 
owned the asset had no control (or 
ability) over segregation. One cannot 
gift an asset over which he or she has 
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no control. The presumption is also 
not applicable when marital funds are 
commingled with nonmarital funds 
inside nonmarital accounts and this 
occurred as a result of certain typical 
erroneous beliefs that many married 
spouses bring to the marriage. For 
example, many married profession- 
als believe that what they each earn 
from their respective jobs is theirs 
to keep should the parties divorce. 
If a few paychecks were deposited to 
nonmarital accounts, that action has 
not demonstrated any intent to make 
a gift. If anything, intent of the parties 
is clearly established otherwise by the 
actions that were taken and the only 
remaining problem is to segregate the 
marital and nonmarital shares. This 
is where a great deal of confusion oc- 
curs. 

Case law has established that one 
of the problems that occur when 
liquid funds are commingled is that 
they become untraceable. The term 
used to describe this activity is that 
money is “fungible.” But the valuator 
cannot lose focus that a determination 
that money is fungible rests on the 
conclusion that §61.075(5)(3) is ap- 
plicable and the fungibility issue goes 
directly to that party’s inability to 
sustain the burden under §61.075(7). 
If interspousal gifting does not apply, 


then the conclusion that money is 
fungible does not apply either be- 
cause he or she has no burden under 
§61.075(7) that needs to be satisfied.” 
Yet the owner of the asset still has the 
burden to demonstrate a nonmarital 
portion.”! This is where the dollar- 
weighted method will become useful. 


Dollar-weighted Method 

A method used by both actuaries 
and economists to determine an in- 
vestment rate of commingled funds is 
called the “dollar-weighted method.” 
It derives its name from the fact that 
it provides starting balances with the 
full weight of one fiscal year, and adds 
to that balance a specific percentage of 
each contribution made for a partial 
year, or by subtracting from it a spe- 
cific percentage of each disbursement 
made during that fiscal year. If the 
starting balance accrues an addition 
not yet made, or an expense not yet 
paid, these accruals are treated as 
additions or withdrawals made at the 
end of the fiscal year under which the 
rate of return is sought. The percent- 
age which is applied to both addi- 
tions and withdrawals is the value 
determined by multiplying 100 by a 
fraction, the numerator of which is the 
number of remaining days to the end 
of the fiscal year and the denominator 


is 365. For simplicity purposes, the 
calculation may be done in months, 
with any resultant inaccuracy very 
small. The value that one obtains 
by adjusting the beginning balance 
with the additions and subtractions 
is the net dollar exposure subject to 
the force of earnings, denoted herein 
as “E.” “E” works as if the adjusted 
beginning balance had been in place 
at the beginning of the year and there 
were no transactions made through- 
out the year. The earnings during the 
year are denoted as “I,” representing 
the investment component in dollars 
and cents. The calculation of the rate 
of return “i” is therefore determined 
as follows: i = I/E. 

Example: Suppose that the begin- 
ning balance in a year is $100,000, 
and that $10,000 of marital funds 
are added in the fifth month of that 
year and a $5,000 marital purchase 
is made with such funds in the sev- 
enth month. The ending balance is 
$117,000. The commingled funds 
increase by 11.566 percent that year, 
determined as follows: 

I = ($117,000 + $5,000) - ($100,000 
+ $10,000) = $12,000. 

E = $100,000 + (7/12 x $10,000) 
- (5/12 x $5,000) = $103,750. 

i = 100 x 12,000/103,750 = 11.566 
percent. 

If the nonmarital portion is $25,000 
at the beginning of the year, it grows 
to $27,891.50 at the end of the year 
and the marital portion is the dif- 
ference between the ending balance 
of $117,000 and the $27,891.50 
nonmarital amount. The method is 
applied to assets already reflecting 
compound appreciation in the value 
of the assets. 


Conclusion 

The foundation for any valuation is 
the Florida Statutes that govern the 
process. This article shows that an 
active marital accrual on nonmarital 
property is not necessarily based upon 
whether significant marital efforts 
have been expended. Instead, it re- 
quires significant marital efforts to pro- 
duce an active accrual, but the effort by 
itself only means that some portion of 
the accrual may be marital property. It 
has also been shown when §61.075(7) 
applies to a particular transaction and 
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when it does not. But if §61.075(7) does 
not apply, then the nonmarital portion 
may be determined with methods other 
than tracing investments. This article 
offered the dollar-weighted method as 
one of many solutions for determining a 
nonmarital portion of liquid securities. 
The debt financing method is a simple 
method for determining the marital 
investment of a nonmarital house be- 
cause it gives the marital investment 
proper credit for appreciation. Finally, 
the article offered a straight forward 
method for distinguishing active from 
passive improvement on a business 
that existed before the parties mar- 
ried. 
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that intent is an issue when it is not. It is 
only an issue when an interspousal gift is 
presumed. It is little wonder why the Fifth 
District Court has expanded its ruling on 
presumed interspousal gifts to exclude 
titling in Crouch. 

21 See Jahnke v. Jahnke, 804 So. 2d 513 
(Fla. 3d D.C.A. 2001). 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by Harry M. Hipler 


Economic Redevelopment of Small-city Downtowns: 
Options and Considerations for the Practitioner 


The Main Street Approach 
Economic development programs 
and activities can be undertaken at 
different levels of expense depend- 
ing on available funds and fiscal 
limitations. One program is the Main 
Street Approach, which is concerned 
with ongoing threats to commercial 
architecture and utilizes historic 
building preservation in small-city 
downtowns. In Florida, FS. Ch. 267, 
or what is commonly called The 
Florida Historical Resources Act,' 
refers to the Main Street Program 
as one of the most important meth- 
ods by which local governments and 
organizations can preserve historic 
structures in Florida. Throughout 
Florida and the nation, there is 
greater attention in preserving and 
maintaining the appearance of his- 
toric downtown business districts. 
In many small cities, the downtown 
main street has deteriorated on ac- 
count of poorly maintained buildings 
and declining economic strength. 
The Main Street Approach em- 
phasizes four points: organization, 
promotion and marketing, design, 
and economic restructuring.’ All 
four activities have to be included 
for a successful downtown strategy 
to take place, and each activity rein- 
forces the other three. 
Organization means creating 
consensus, accord, and collaboration 
among groups located in downtown 
and the entire city. The people work- 
ing and living in downtown and the 
entire city have a special interest in 
the economic revitalization of the 
downtown. Establishment of a future 
vision for the downtown is necessary, 
and this can only be accomplished by 


Part 2 


work with local groups, including the 
chamber of commerce, merchants, 
property owners, and local citizens 
to develop a plan. This shared effort 
between businesses, property own- 
ers, and residents requires active 
participation by all parties and is 
essential for success.* 

Promotion and marketing of the 
city’s unique and distinctive assets 
and historic buildings should be 
made to shoppers, new businesses, 
and visitors in order to create a 
positive and optimistic image of the 
city. The promotion of special events 
and retail activities to emphasize 
the city’s unique heritage should be 
made. As a way of promoting retail 
sales, it is important to encourage 
the combination of residential hous- 
ing and businesses on the same prop- 
erty or within an identified district to 
encourage people to walk, shop, and 
live in downtown. 

Commercial real estate in the 
downtown district should be made 
market ready, to effectively compete 
for targeted businesses. The city 
needs ready-to-go buildings for im- 
mediate occupancy by tenants. The 
chamber of commerce and Main 
Street Downtown can advertise 
these matters so that properties 
are available for lease or sale in the 
downtown district. If some of the 
downtown district’s buildings need 
to become market ready, then city 
officials can offer incentives to own- 
ers.‘ Local code enforcement boards 
can assess a per diem fine and file a 
foreclosure action against the build- 
ing owner if repairs are not made 
in accordance with the municipal 
code.® Municipal unsafe structures 
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boards can enter a demolition order 
if the building cannot be repaired.® 
Eminent domain is also a possibility 
if there is blight in the neighborhood, 
although this remedy should be used 
only as a last resort.’ Tenants will 
not be attracted to a city unless they 
see market-ready commercial build- 
ings. 

Design enhances the attractiveness 
of the business district and can help 
make economic development take 
place. Design can create an appeal- 
ing environment for historic building 
rehabilitation, well-maintained side- 
walks, street and sidewalk lighting, 
and such other improvements to 
the physical image of downtown. 
A walking trail for pedestrians to 
enjoy and feel safe will enhance the 
downtown’s looks and its economy. 
Quincy is one of many small cities in 
Florida that created a walking trail 
in its downtown.* Other small cities 
that have -created a walking trail 
include Mount Dora, St. Augustine, 
and Fernandina Beach.’ 

Economic restructuring strength- 
ens the economic base of a downtown 
area by diversification. Activities 
help existing downtown businesses 
expand, recruit new businesses, 
provide a balanced mix of busi- 
nesses, adapt unused and vacant 
space into productive property, and 
work on competitiveness of business 
enterprises. To promote retail areas, 
it is important to encourage the 
combination of residential housing 
and businesses on the same property 
and within the same district, so that 
people are encouraged to walk, shop, 
work, and live without using their 
automobile.’° 
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Other Planning Methods for 
Economic Revitalization 

¢ Business Improvement Districts 
— Florida law provides for business 
improvement districts (BIDs), which 
have been an important economic 
development tool since the 1960s." 
BIDs can be efficient, in part because 
they do what are usually municipal 
government responsibilities (safety 
patrolling, sidewalk maintenance, 
etc.) without being slowed by bu- 
reaucratic rules. Because the BID 
assesses a local tax that is directed 
to services within the district, local 
administrators can apply the funds 
to local needs with the confidence 
that there will be no waste of ben- 
efits built up from district activities. 
Activities are determined by local 
leaders, applied to local immediate 
needs, and designed directly to boost 
economic development. BIDs are in 
use in diverse settings for a variety 
of reasons that allow local merchants 
and property owners to assess addi- 
tional taxes on themselves that will 
be used for local planning services 
as defined by a nonprofit governing 
board.” 

¢ Gaming — Gaming is very 
popular in the U.S., and it is not only 
used to attract people interested in 
gambling, but also as a family-ori- 
ented destination. Legal gaming in- 
cludes parimutuel betting on horses, 
greyhounds, jai-alai, keno, bingo, 
slot machines, poker, blackjack and 
poker machines, and video roulette 
machines, among others. There is 
debate over whether gambling can be 
good for an economy, but one thing is 
certain; it can further economic de- 
velopment and bring new economic 
activity to distressed areas, and on 
average, is perceived to be positive 
for economic and tourism develop- 
ment. Gaming is a valid form of 
economic development that results 
in employment and investment, and 
when used in a professional and con- 
trolled manner, it can bring new eco- 
nomic activity to distressed areas. By 
and large, it is a form of recreational 
entertainment, so that people can 
spend their discretionary income.” 
Las Vegas-style gambling will now be 
permitted in Broward County, which 
will have slot machines and casinos 


within the foreseeable future. Cer- 
tain Florida counties can decide if 
they want Las Vegas-style gambling 
after the passage of a constitutional 
amendment by Florida voters in 
2004 that allowed voters in Miami- 
Dade and Broward counties to decide 
if tracks and jai-alai frontons can 
have slot machines.'* Gulfstream 
Park Race Track in Hallandale 
Beach, Hollywood Greyhound Race 
Track in Hallandale Beach, Pompano 
Park harness racing in Pompano 
Beach, and Dania Beach Jai-Alai 
will be able to allow Las Vegas-style 
gambling in their establishments in 
the future. 

¢ Density — Density is a way to 
create healthy urban environments. 
Safer streets, more vibrant cultural 
and commercial activity, more ef- 
ficient public transportation, nicer 
parks and housing, protected water 
resources and environment are all 
positive effects of density. Much of 
today’s urban development literature 
suggests greater density is necessary 
to maintain healthy urban environ- 
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ments. 

The debate between density and 
its opposite — sprawl — has been 
going on for the past half-century 
and goes back to basic differences 
proposed by Le Corbusier and Jane 
Jacobs, his opposite. Le Corbusier” 
believed that single-use zoning is 
how cities should be developed. 
The city center would be for com- 
merce and businesses, some public 
services, an array of skyscrapers, 
luxury shops, restaurants, and 
cafes, and the outer system should 
contain residential areas, because 
people prefer to live in the suburbs. 
Jacobs,’ on the other hand, believed 
that neighborhoods in cities must be 
created carefully, and encouraged 
dense, mixed-use neighborhoods. 
She suggested that all parts of a city 
— people, streets, parks, sidewalks, 
buildings, neighborhoods, govern- 
ment, and the economy — have to be 
connected with each other. She saw 
a city’s parts as working together, 
not separately and independently, 
because an entire city must work 
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together to remain healthy. 

A small-town city with a vision 
of keeping itself small and friendly 
can keep its small-town vision, and it 
can also grow nicely and increase its 
density by building mixed-use neigh- 
borhoods in downtown and building 
up. Urban societies require a certain 
minimum population to support 
them. Cities are about people, and 
without a sufficient number of people 
to support downtown, a small-town 
city will not be sustainable. Commu- 
nities constantly debate the level of 
development they should allow, but 
it is important to acknowledge that 
density is a solution rather than the 
problem. In the end, communities 
should conclude that a successful 
downtown district in a small city 
must have a balance and mix of 
uses that includes retail shopping, 
professional, financial, governmental 
services, entertainment, and hous- 
ing. These uses require residents 
and visitors to be brought together 
for many purposes that promise to 
increase a community’s density and 
connect the community’s districts.'* 

¢ Retail outlets — Retail outlets 
are important because they lie in the 
heart of the city and are necessary to 
broaden the mix of economic develop- 
ment to ensure that the small-city 
downtown is multifunctional.'* Lo- 
cal customers, employees, residents, 
and visitors will respond favorably 
when they feel that they are receiv- 
ing good value for money spent in a 
convenient, friendly, and safe place. 
When retail outlets, restaurants, and 
mixed-use exists, the small-town city 
can be an interesting and vibrant 
place. Depending on its lifestyle data 
and demographics, if the city’s retail 
stores focus on the “middle market” 
of moderately priced goods and ser- 
vices, grows its retail base as it fills 
niches in the local marketplace. City 
officials should conduct a market 
analysis study and develop a “short 
list” of retail store types justified in 
a detailed market.” 

¢ Housing — Housing has to be 
encouraged at both market rate 
and affordable levels. Mixed use 
— lower floors with retail outlets 
and upper floors with residential 
housing — should be offered to meet 


The goal of 
any small-city 
downtown economic 
revitalization program 
is to enhance the 
social, political, 
physical, and 
economic ideals of 
the traditional central 
business district. 


the diverse needs of the community 
and all income levels. Affordable 
housing is vital to every community. 
Allowing people to live in the same 
communities where they work and 
shop improves the quality of life, 
increases residents’ sense of belong- 
ing, and can reduce traffic conges- 
tion. Walkable urbanity — an urban 
landscape that makes people want 
to walk through it — should be the 
goal of every small-city downtown. 
A diversity of housing types should 
exist to meet the needs of the down- 
town community including condos, 
townhouses, single room occupancy 
units, lofts, and other housing types 
for greater occupancy levels.”! 


Conclusion 

Economic development is vital to 
the sustainability of any small city. 
If successfully used, it can secure the 
long-term fiscal stability of a small 
city, provide a range of jobs, and 
make sure that there is an ample 
variety and availability of goods 
and services for all city residents. 
The goal of any small-city downtown 
economic revitalization program 
is to enhance the social, political, 
physical, and economic ideals of the 
traditional centrai business district. 
If successful, it will expand and 
improve the livability and sustain- 
ability of the entire community by 
attracting employment, shopping, 
recreation, social activities, housing, 
and education. 
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This article has discussed strat- 
egies and methods that can be 
considered by real estate attorneys, 
developers, and planners to enhance 
the economic redevelopment of a 
small-city downtown. Although 
every small city has unique assets 
and resources, cities are more alike 
than they are different. All cities 
need to look attractive and create 
a sense of place and community. All 
downtowns should be multifunc- 
tional so that many different types 
of activities — shopping, personal 
and professional services, dining, 
entertainment, and housing — occur 
in the downtown to ensure vitality 
and sustainability. Historic build- 
ings should be kept alive along with 
their heritage. Retail options are 
important so that downtown may 
offer shopping and employment. 
Local officials need to promote new 
businesses as well as existing ones. If 
the downtown is economically multi- 
functional, abandoned property and 
blight can be converted to new uses 
quickly. Downtown tax bases should 
increase. Employment opportunities 
should improve. Perhaps the most 
important ingredient of any rede- 
velopment plan is the emphasis of 
a strong private/public partnership, 
because the private sector is critical 
to the success of any small-city down- 
town. As the private and public sector 
work together, both the public and 
private interest can be served with 
the goal of making downtown once 
again an important shopping and 
living district. And as a practitioner, 
you can see to it that your client is 
part of the plan with the intention 
of making the small-city downtown 
sustainable and livable. Q 
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TAX LAW 


by Jeffrey L. Rubinger 


Proposed “Technical Taxpayer” Regulations 


Shut Down Guardian and Reverse Hybrid Structures 


ecause U.S. taxpayers are 

subject to federal income 

tax on their worldwide 

income, income earned in 
a foreign country may be subject to 
double taxation: once in the foreign 
country and a second time in the 
US. The foreign tax credit provisions 
are intended to alleviate this double 
taxation by permitting U.S. taxpay- 
ers to claim a credit for “any income, 
war profits, and excess profits tax 
paid or accrued during the taxable 
year ... to any foreign country or 
possession of the United States ....”! 
USS. taxpayers are also able to claim 
a credit for a tax paid in lieu of an 
income tax.” 

Under the current regulations, a 
foreign tax is generally considered 
to be paid by the person or persons 
on whom foreign law imposes legal li- 
ability for such tax (otherwise known 
as the “technical taxpayer rule”).* If 
foreign income tax is imposed on the 
combined income of two or more re- 
lated persons (such as a corporation 
and one or more of its subsidiaries), 
and those persons are jointly and 
severally liable for the income tax 
under foreign law, foreign law is 
considered to impose legal liability 
on each such person for the amount 
of the foreign income tax that is at- 
tributable to its portion of the base 
of the tax, regardless of which person 
actually pays the tax.* 

On August 3, 2006, the Treasury 
and IRS issued proposed amend- 
ments to the current regulations 
(the proposed regulations). The pro- 
posed regulations are, in large part, 
designed to shut down transactions 
in which U.S. taxpayers have sought 


to “hype” their foreign tax credit by 
splitting the foreign taxes from the 
underlying income through the affir- 
mative use of a perceived ambiguity 
in the legal liability rule and/or the 
U.S. entity classification regula- 
tions (commonly referred to as the 
“check-the-box” regulations).® These 
structures have included use of a dis- 
regarded foreign parent where the 
other members of a foreign-consoli- 
dated type regime may not have (in 
the U.S. sense) the full equivalent of 
joint and several liability (as seen in 
Guardian Industries Corp. v. United 
States, 65 Fed. Cl. 50 (2005)); and re- 
verse hybrid structures (i.e., treated 
as a pass-through entity under for- 
eign law but as a corporation for U.S. 
federal income tax purposes). 


Guardian Industries Corp. 
v. United States 

In Guardian Industries Corp. v. 
United States, a Delaware corpora- 
tion (Guardian) was the parent of a 
US. consolidated group that included 
a wholly-owned U.S. subsidiary (US. 
HoldCo). U.S. Holdco served as the 
holding company for a Luxembourg 
parent company (Foreign HoldCo). 
Foreign HoldCo was the parent 
company of a group of Luxembourg 
companies. A check-the-box election 
had been made to treat Foreign 
HoldCo as a disregarded entity (i.e., 
as a branch of U.S. HoldCo) for U.S. 
federal tax purposes.’ 

Under Luxembourg law, the parent 
of a group is solely liable for the cor- 
porate income taxes imposed on the 
members of the group, i.e., the other 
members of a Luxembourg group 
are not joint and severally liable for 
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the Luxembourg corporate income 
tax paid on the group’s taxable in- 
come. Because Foreign HoldCo was 
treated as a disregarded entity for 
U.S. federal tax purposes, under the 
legal liability rule, U.S. HoldCo was 
treated as the entity that was liable 
for, and paid, the Luxembourg taxes 
imposed on the group. 

On its US. consolidated income tax 
return, Guardian initially treated 
the Luxembourg taxes paid as al- 
locable on a pro rata basis to the 
members of the Luxembourg group. 
Subsequently, Guardian successfully 
filed a claim for refund (for approxi- 
mately $2.86 million) contending 
that 1) because Foreign HoldCo was 
solely liable for the group’s Luxem- 
bourg taxes and 2) because Foreign 
HoldCo was a disregarded entity, 
U.S. HoldCo was entitled to claim a 
foreign tax credit for all of the Lux- 
embourg taxes paid.*® 


Reverse Hybrid Structures 
Another example of how U.S. 
taxpayers attempted to hype their 
foreign tax credit by splitting the 
foreign taxes from the associated in- 
come was through the use of reverse 
hybrid structures.® For example, 
a U.S. person would own a foreign 
holding company, which would own 
a foreign operating company. The 
foreign holding company would be a 
hybrid entity (i.e., fiscally transpar- 
ent for U.S. federal tax purposes, 
but a corporation for foreign tax 
purposes), and the foreign operating 
company would be a reverse hybrid 
entity (i.e., a corporation for US. fed- 
eral tax purposes, but fiscally trans- 
parent for foreign tax purposes). 
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Under the relevant foreign tax law, 
the foreign operating company’s tax 
would be considered as a liability of 
its partners (including the foreign 
holding company). Because the 
foreign holding company would be 
fiscally transparent for U.S. federal 
tax purposes, the foreign tax it paid 
on its allocable share of the foreign 
operating company’s income would 
naturally flow into the return of the 
U.S. owners. However, because the 
foreign operating company would 
be treated as a corporation for US. 
federal tax purposes, the underlying 
income would not be subject to cur- 
rent U.S. federal income tax.!° 


Summary of Changes Made by 
the Proposed Regulations 

As more fully discussed below, the 
proposed regulations would retain 
the general principle that tax is con- 
sidered paid by the person who has 
legal liability under foreign law for 
the tax, but would, inter alia, clarify 
the application of the rule with re- 
spect to foreign consolidated-type 
regimes and with respect to reverse 
hybrids. The proposed regulations 
provide rules with respect to the 
apportionment of tax on combined 
income and certain collateral con- 
sequences when taxes are paid or 
reimbursed by a person other than 
the person that has the legal liability 
for such taxes. Additionally, the pro- 
posed regulations would clarify the 
application of the legal liability rule 
with respect to hybrid partnerships 
(an entity that is a partnership for 
USS. tax purposes, but a corporation 
for foreign tax purposes) and with re- 
spect to disregarded entities. Finally, 
the proposed regulations provide 
a rule with respect to foreign tax 
obligations that are undertaken as 
part of a transaction." 

¢ Clarification of the Legal Liabil- 
ity Rule — As noted, the proposed 
regulations would retain the legal 
liability rule, but would clarify that 
the rule applies even if under foreign 
law another person is obligated to 
remit the tax, another person (e.g., 
a withholding agent) actually remits 
the tax, or foreign law permits the 
foreign country to proceed against 
another person to collect the tax in 


the event the tax is not paid.’ This 
rule also applies to determine the 
person who is considered to have 
legal liability for, and thus, to have 
paid a tax in lieu of an income tax 
(within the meaning of Treas. Reg. 
Sec. 1.903-1(a)).!° As such, the pro- 
posed regulations dispel any linger- 
ing doubt about whether withholding 
taxes are creditable by the beneficial 
owner of the income, notwithstand- 
ing the fact that under foreign law 
the tax authorities can proceed only 
against the withholding agent (such 
as in the case of Brazilian withhold- 
ing taxes imposed on interest pay- 
ments).'4 

¢ Taxes Imposed on Combined 
Income — The proposed regulations 
remove any ambiguity with respect 
to the application of the legal li- 
ability if foreign tax is imposed on 
the combined income of two or more 
persons. In such cases, foreign law is 
considered to impose legal liability 
on each such person for the amount 
of tax that is attributable to such 
person’s pro rata share of the base 
of tax.’ This rule is explicitly made 
applicable to all foreign consolidated- 
type regimes, including those that 
impose joint and several liability 
among the members, those in which 
the regime treats subsidiaries as 
branches of the parent corporation 
(or otherwise attributes income of 
subsidiaries to the parent corpora- 
tion), and those in which some of 
the group members have limited 
obligations, or even no obligation, 
to pay the consolidated tax.'® More 
specifically, the proposed regulations 
remove the reference to “joint and 
several liability under foreign law” 
and provide that “[i]f foreign tax is 
imposed on the combined income of 
two or more persons (for example, a 
husband and wife or a corporation 
and one or more of its subsidiaries), 
foreign law is considered to impose 
legal liability on each such person 
for the amount of the tax that is at- 
tributable to such person’s pro rata 
share of the base of the tax.”"” 

For purposes of this rule, foreign 
tax is imposed on the combined 
income of two or more persons if 
such persons compute their taxable 
income on a combined basis under 


foreign law.'* Foreign tax is consid- 
ered to be imposed on the combined 
income of two or more persons even 
if the combined income is computed 
under foreign law by attributing to 
one such person (e.g., the foreign par- 
ent of a foreign consolidated group) 
the income of other such persons.” 
Foreign tax is not considered to be 
imposed on the combined income of 
two or more persons, however, solely 
because foreign law: 

¢ Permits one person to surrender 
a net loss to another person pursuant 
to group relief or similar regime; 

¢ Requires a shareholder of a 
corporation to include in income 
amounts attributable te taxes im- 
posed on the corporation with respect 
to distributed earnings, pursuant to 
an integrated tax system that allows 
the shareholder a credit for such 
taxes; or 

e Requires a shareholder to in- 
clude, pursuant to an antideferral 
regime (similar to subpart F), income 
attributable to the shareholder’s 
interest in the corporation.” 

The proposed regulations provide 
the following example with respect 
to these provisions: 

Example: A, a U.S. person, owns 
100 percent of B, an entity organized 
in foreign country X. B is a corpora- 
tion for country X tax purposes, and 
a disregarded entity for U.S. income 
tax purposes. B owns 100 percent 
of corporation C and corporation 
D, both of which are also organized 
in country X. B, C, and D file on a 
combined basis for country X income 
tax purposes. Country X imposes an 
income tax at the rate of 30 percent 
on the taxable income of corpora- 
tions organized in country X. Under 
the country X combined reporting 
regime, income (or loss) of C and 
D is attributed to and treated as 
income (or loss) of B. B has the sole 
obligation to pay country X income 
tax imposed with respect to income 
of B and income of C and D that is 
attributed to and treated as income 
of B. Under the law of country X, 
country X may proceed against B, 
but not C or D, if B fails to pay over 
to country X all or any portion of the 
country X income tax imposed with 
respect to such income. In year one, 
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B has taxable income of 100; C has 
taxable income of 200; and D has 
a net loss of (60). Under the law of 
country X, B is considered to have 
240 of taxable income with respect to 
which 72 of country X income tax is 
imposed. Country X does not provide 
mandatory rules for allocating D’s 
loss. 

Under the proposed regulations, 
the 72 of country X tax is considered 
to be imposed on the combined in- 
come of B,C, and D. Because country 
X law does not provide mandatory 
rules for allocating D’s loss between 
B and C, the proposed regulations 
require that D’s (60) loss be allocated 
pro rata: 20 to B ((100/300) x 60) and 
40 to C ((200/300) x 60). As a result, 
under the proposed regulations, the 
72 of country X tax is allocated pro 
rata among B, C, and D. Because D 
has no income for country X tax pur- 
poses, no country X tax is allocated 
to D. Accordingly, 24 (72 x (80/240)) 
of the country X tax is allocated to B, 
and 48 (72 x (160/240)) of such tax is 
allocated to C.A is considered to have 
legal liability for the 24 of country 
X tax allocated to B.?! See Exhibit I 
titled “Taxes on Combined Income of 
Two or More Persons.” 

e Reverse Hybrid Entities — The 
proposed regulations revise the cur- 
rent regulations to provide that a 
reverse hybrid is considered to have 
legal liability under foreign law for 
foreign taxes imposed on the own- 
ers of the reverse hybrid in respect 
of each owner’s share of the reverse 
hybrid’s income.” In other words, 
under the proposed rule, the reverse 
hybrid’s foreign tax liability would 
be determined based on the portion 
of the owner’s taxable income (as 
computed under foreign law) that is 
attributable to the owner’s share of 
the reverse hybrid’s income.” Thus, 
for example, if an owner of a reverse 
hybrid has no other income on which 
tax is imposed by the foreign country, 
then the entire amount of foreign 
tax that is imposed on the owner is 
treated as attributable to the reverse 
hybrid for U.S. income tax purposes 
and, accordingly, is a tax for which 
the reverse hybrid (rather than the 
owner) has legal liability.2* Under 
the proposed regulations, this rule 
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would apply regardless of whether 
the owner and the reverse hybrid are 
located in the same foreign country. 
Furthermore, if the owner pays tax to 
more than one foreign country with 
respect to income of the reverse hy- 
brid, tax paid to each foreign country 
would be separately apportioned on 
the basis of the income included in 
that country’s tax base.” 

The proposed regulations provide 
the following example with respect 
to these provisions: 

Example: A, a domestic corpora- 
tion, owns 95 percent of the voting 
power and value of C, an entity or- 
ganized in country Z. B, a domestic 
corporation, owns the remaining 
five percent of the voting power and 
value of C. C is a reverse hybrid 
entity. Accordingly, under country Z 
law,A and B are required to take into 
account their respective shares of the 
taxable income of C. Country Z im- 
poses an income tax at the rate of 30 
percent on such taxable income. For 
2007, C has 500 of taxable income for 
country Z tax purposes. A’s and B’s 
shares of such income are 475 and 
25, respectively. In addition, A has 
125 of taxable income attributable 
to a permanent establishment in 
country Z, which is also subject to 
the country Z income tax at a rate 
of 30 percent. Accordingly, country Z 
imposes 180 of tax on A’s total taxable 
income of 600 (475 of income from C 
and 125 of income from the perma- 
nent establishment) and 7.5 of tax on 
B’s 25 of taxable income from C. 

Under the proposed regulations, 
the 180 of tax imposed on the tax- 
able income of A is considered to be 
imposed on the combined income of 
A and C. As a result, such tax must 
be allocated between A and C on a 
pro rata basis, which means that C 
is considered to be legally liable for 
the 142.5 (180 x (475/600)) of coun- 
try Z tax imposed on A’s 475 share 
of C’s income, and A is considered 
to be legally liable for the 37.5 (180 
x (125/600)) of the country Z tax 
imposed on A’s 125 of income from 
its permanent establishment. Simi- 
larly, the 7.5 of tax imposed on the 
taxable income of B is considered to 
be imposed on the combined income 
of B and C. However, because B has 


no other income on which income tax 
is imposed by country Z, the entire 
amount of the tax is allocated to and 
considered paid by C.”° The proposed 
regulations indicate that, if A or B 
paid the tax for which C is considered 
legally liable, such payment would 
be treated as a capital contribution 
by A or B to C.”’ See Exhibit II titled 
“Reverse Hybrid Structure.” 

* Collateral Consequences — The 
proposed regulations also provide 
that if one person remits a tax that 
is the legal liability of, and, thus, 
considered paid by another person, 
USS. tax principles will apply to de- 
termine the tax consequences of such 
payment.” For example, a payment 
of tax by a shareholder (including an 
owner of a reverse hybrid) for which 
the corporation has legal liability 
ordinarily will result in a deemed 
capital contribution and a deemed 
payment of tax by the corpora- 
tion.”® Similarly, if the corporation 
reimburses the shareholder for the 
tax payment, such reimbursement 
ordinarily would be treated as a 
distribution for U.S. tax purposes.*° 

© Taxes on Income of Hybrid Part- 
nerships and Disregarded Entities 
— If foreign law imposes tax at the 
entity level on the income of an enti- 
ty that is treated as a partnership for 
U.S. tax purposes but a corporation 
for foreign tax purposes (a hybrid 
partnership), the hybrid partnership 
is considered to be legally liable for 
such tax for U.S. tax purposes.” If, on 
the other hand, foreign law imposes 
tax at the entity level on the income 
of an entity that is disregarded for 
U.S. federal income tax purposes, 
the owner of the disregarded entity 
(rather than the entity itself) is con- 
sidered to be legally liability for such 
tax for U.S. income tax purposes.*” 
Subject, of course, to the reverse 
hybrid and combined income rules 
discussed above. 

e Party Undertaking Tax Ob- 
ligation as Part of a Transaction 
— Finally, the proposed regulations 
provide that tax is considered paid by 
the taxpayer even if another party to 
a direct or indirect transaction with 
the taxpayer agrees, as part of the 
transaction, to assume the taxpayer’s 
foreign tax liability.** 
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Conclusion 

The proposed regulations are in- 
tended to be effective for foreign taxes 
paid or accrued during taxable years 
of taxpayers beginning on or after 
January 1, 2007.* If finalized in the 
current form, the proposed regula- 
tions will take a big step in shutting 
down transactions that clearly were 
never intended to be covered under 
the current foreign tax credit regime, 
namely, those transactions that inap- 
propriately separate the foreign taxes 
from the underlying income. UO 


1 TL.R.C. §901(a). All references to “sec- 
tion” refer to sections of the Internal 
Revenue Code of 1986, as amended, and 
the Treasury Regulations promulgated 
thereunder. Certain foreign taxpayers 
are also permitted to claim a foreign tax 
credit with respect to income effectively 
connected to a U.S. trade or business. Sec- 
tion 901(b)(4) and §906. 

2 L.R.C. §903(a). In addition, §902 allows 
US. corporations that own 10 percent or 
more of the voting stock of a foreign cor- 
poration from which it receives dividends 
to claim an “indirect” foreign tax credit for 
a proportionate share of the foreign taxes 
paid by the foreign corporation. 

’ Treas. Reg. §1.901-2(f)(1) provides: 
“The person by whom tax is considered 
paid for purposes of sections 901 and 903 


is the person on whom foreign law imposes 
legal liability for such tax, even if another 
person (e.g., a withholding agent) remits 
such tax.” This principle was first articu- 
lated by the U.S. Supreme Court in Biddle 
v. Commissioner, 302 U.S. 573 (1938). 

‘ Treas. Reg. §1.901-2(f)(3). 

5 REG-124152-06. 

6 Notwithstanding the Treasury’s and 
the IRS’ assertion in the preamble (the 
Preamble) to the proposed regulations 
that they believe Treas. Reg. §1.901-2(f)(1) 
of the current regulations requires a pro 
rata allocation of the foreign consolidated 
tax liability among the members of a 
foreign consolidated group based on each 
member’s share of the consolidated taxable 
income, the current regulations do not 
appear to address the situation where the 
members of a foreign consolidated group 
do not have the full equivalent of joint 
and several liability in the U.S. sense, or 
where the income of the consolidated group 
is attributed to the parent corporation in 
computing the consolidated group’s tax- 
able income. See Treas. Reg. §1.901-2(f)(3) 
which provides an illustration of the legal 
liability rule only in situations where the 
group members are jointly and severally 
liable for that consolidated tax. 

7 Foreign HoldCo was organized in 
Luxembourg as an S.a.r.l. (Societe a re- 
sponsabilite limitee) and, therefore, was 
not a “per se” corporation under Treas. 
Reg. §301.7701-2(b)(8) and Treas. Reg. 
§301.7701-3(b). 

8 Although Guardian won at trial, the 
decision is currently under appeal. For a 
discussion of other potential jurisdictions 


where the Guardian result may be avail- 
able, see Lee A. Sheppard, News Analysis 
— Where Else is the Guardian Industries 
Result Available?, 111 Tax Nores 286 (Apr. 
17, 2006). 

® Rev. Rul. 72-197, 1972-1 C.B. 215, ap- 
pears to provide support for these struc- 
tures. 

‘0 A variation of this structure involves 
the use of a foreign holding company that 
is treated as a corporation for U.S. and 
foreign tax purposes, with the foreign 
operating company still being a reverse 
hybrid. The result of this structure is both 
deferral and a “hyped” §902 credit when 
the foreign holding company makes a 
distribution to its U.S. parent. For a more 
complete discussion of these structures, 
see Lee A. Sheppard, News Analysis: More 
Check-the Box Fallout; Reverse Hybrids, 87 
Tax Notes 1196 (May 29, 2000). 

"| Interestingly, the proposed regulations 
reserve on the application of the legal li- 
ability rule with respect to certain related 
party hybrid payments. See Prop. Treas. 
Reg. §1.901-2(f)(4). 

'2 Prop. Treas. Reg. §1.901-2(f)(1)(i). 

'S Prop. Treas. Reg. §1.901-2(f)(1)(ii). 

4 See Nissho Iwai American Corp. v. 
Commissioner, 89 T.C. 765, 773-74 (1987); 
Continental Illinois Corp. v. Commissioner, 
998 F.2d 513 (7th Cir. 1993), cert. denied, 
510 US. 1041 (1994); Norwest Corp v. 
Commissioner, 69 F.3d 1404 (8th Cir. 1995), 
cert. denied, 517 U.S. 1203 (1996); Riggs 
National Corp. & Subs. v. Commissioner, 
107 T.C. 301, rev'd and rem‘ on another is- 
sue, 163 F.3d 1363 (D.C. Cir. 1999). See also 
Prop. Treas. Reg. §1.901-2(f)(6), examples 


A 


Combined 


Exhibit I: Taxes on Combined Income of Two or More Persons 


Earnings (Loss): 


Tax Imposed on B: 
The proposed regulations impose the 72 of country X 


reporting 
group 


Country X law does not provide mandatory rules for 
allocating D’s loss between B and C, so the proposed 
regulations require D’s loss be allocated pro rata: 


Loss Allocation: 


C 


(COUNTRY X) 


(COUNTRY X) 


D 


A is considered to have legal liability for the 24 of 
country X tax allocated to B. 


tax on the combined income of B, C, and D. 


Because D has no income for country X tax purposes, 
no country X tax is allocated to D. 


Allocation of Tax: 


B: 100 
C: 200 
D: (60) 


Total: 240 


72 (240 x 30 percent) 


B: 20 ((100/300) x 60) 
C: 40 ((200/300) x 60) 


B: 24 (72 x (80/240)) 
C: 48 (72 x (160/240)) 
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one and two. 

15 Prop. Treas. Reg. §1.901-2(f)(2)(i). 

i6 Id. See also the Preamble. 

18 Prop. Treas. Reg. §1.901-2(f)(2)(ii). 

20 Td. 

21 Prop. Treas. Reg. §1.901-2(f)(6), ex- 
ample six. 

22 Prop. Treas. Reg. §1.901-2(f)(2)(iii). The 
proposed rules with respect to reverse 
hybrid entities appear to be based on 
comments submitted by the Tax Section of 
the New York State Bar Association. See 
NYSBA Urges Revision to Reg Allocating 
Foreign Taxes Among Related Foreign 
Persons, 2005 TNT 64-26. 

Preamble. 

5 Td. 

26 Prop. Treas. Reg. §1.901-2(f)(6), Ex- 
ample 7. 

27 Prop. Treas. Reg. §1.901-2(f)(2)(v). In 
general, each person’s pro rata share of 
the combined income is determined by 
reference to any return, schedule, or other 
document that must be filed or maintained 
with respect to a person showing such 
person’s income for foreign tax purposes. 
Prop. Treas. Reg. §1.901-2(f)(2)(iv)(A). Ifno 
return, schedule, or document is required 
to be filed or maintained with respect to 
such person for foreign tax purposes, such 
person’s income is required to be deter- 
mined from the books of account regularly 
maintained by or on behalf of the person 
for purposes of computing its taxable in- 
come under foreign law. Id. 

28 Prop. Treas. Reg. §1.901-2(f)(v). 


31 Treas. Reg. §1.901-2(f)(3)(i). The foreign 
tax would then need to be allocated among 
the owners of the hybrid partnership in 
accordance with Temp. Treas. Reg. §1.704- 
1T(b)(4)(xi). If the hybrid partnership’s 
USS. taxable year closes for all partners 
due to termination of the partnership 
under §708 (other than in a termination 
under §708(b)(1)(A)) and the foreign tax- 
able year of the partnership does not close, 
then foreign tax paid or accrued by the 
partnership with respect to the foreign 
taxable year that ends with or within the 
new partnership’s first U.S. taxable year is 
required to be allocated (under the prin- 
ciples of Treas. Reg. §1.1502-76(b)) between 
the terminating partnership and the new 
partnership. Jd. Similar rules apply if 1) 
the hybrid partnership’s U.S. taxable year 
closes with respect to one or more, but less 
than all partners; 2) there is a change in 
any partner’s interest in the partnership 
during the partnership’s U.S. taxable year; 
or 3) as a result of a change in ownership 
during a hybrid partnership’s foreign tax- 
able year, the hybrid partnership becomes 
a disregarded entity and the entity’s for- 
eign taxable year does not close. Id. 

82 Prop. Treas. Reg. §1.901-2(f)(3)(i). Simi- 
lar to the rules regarding hybrid partner- 
ships, an allocation of taxes between the 
old owner and the new owner, or between 
the old owner and the hybrid partnership 
is required if 1) there is a change in the 
ownership of a disregarded entity during 
the entity's foreign taxable year and such 
change does not result in a closing of the 


disregarded entity's foreign taxable year; 
or 2) as a result of a change in ownership, 
the disregarded entity becomes a hybrid 
partnership and the entity’s foreign tax- 
able year does not close. Id. 

33 Prop. Treas. Reg. §1.901-2(f)(5). See 
Prop. Treas. Reg. §1.901-2(f)(6), example 
nine. 

34 Prop. Treas. Reg. §1.901-2(h). Notably, 
the Preamble also indicates that future 
regulations dealing with related party hy- 
brid payments and disregarded payments 
(which were not addressed in the proposed 
regulations) also will be effective for tax- 
able years beginning on or after January 
1, 2007. 


Jeffrey L. Rubinger is a partner in 
Holland & Knight’s Ft. Lauderdale office. 
He received his J.D. from the University of 
Florida and an LL.M. in taxation from New 
York University. Mr. Rubinger is admitted 
to the Florida and New York bars and is a 
certified public accountant. 

This column is submitted on behalf of 
the Tax Section, Mark E. Holcomb, chair, 
and Michael Miller, editor. 
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Exhibit IT: Reverse Hybrid Structure 


Country Z Earnings: 
Direct: Total: 
A: 125 600 (125 + (95 percent of 500) 
B B:0 25 (5 percent of 500) 
(U.S.) Z: 500 
Country Z Tax Imposed: 


A: 180 (600 x 30 percent) 
B: 7.5 (25 x 30 percent) 
5% The tax imposed on the taxable income of each A and 
B is considered to be imposed on the combined income 


(COUNT 


Allocation of Tax: 
A: 37.5 (180 x (125/600)) 
B: 0 (7.5 x (0/25)) 
C: 150 (180 x (475/600)) + (7.5 x (25/25)) 


of A and C (600) and of B and C (25) respectively, and 
must be allocated on a pro rata basis in each case. The 
2) pro rata amount is determined on the income earned 
directly by each company. 
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Books 


A Death in Belmont 
By Sebastian Junger 
Reviewed by David Mandell 

In 1963, Boston, Massachusetts, 
was a community in fear. A serial 
strangler stalked the city and no one 
felt safe. Despite the biggest manhunt 
in Boston’s history, the strangler 
continued to strike at will. Taunting 
police, he left a greeting card next 
to a body. Meanwhile in suburban 
Belmont, the Junger family focused 
on constructing an artist’s studio for 
Sebastian’s mother. Although near 
Boston, Belmont seemed far from the 
city’s turmoil. Belmont soon found 
that its quiet streets offered no pro- 
tection from the strangler. A Belmont 
woman, Bessie Goldberg, who lived 
near the Jungers, was murdered un- 
der conditions closely resembling the 
mayhem in Boston. 

While Boston police had failed to 
crack their strangler case, investiga- 
tors quickly believed they had solved 
the Goldberg murder. They learned 
that Roy Smith, a Boston resident 
originally from Oxford, Mississippi, 
had been sent by an employment 
agency to work at the Goldberg 
home. Smith had a criminal record. 
Neighbors reported seeing him leave 
the house and board a bus for Boston. 
Smith was arrested and tried for the 
homicide of Bessie Goldberg. 

Like the sea disaster Junger chron- 
icled in The Perfect Storm, the trial 
of Roy Smith turned out to be the 
legal equivalent of a perfect storm. 
Every force against a defendant came 
together. For citizens traumatized 
by the strangler killings, convicting 
Smith brought relief. Along with his 
criminal record, Smith was an Afri- 
can-American from Mississippi in a 
city of tight ethnic neighborhoods. 

Despite its reputation for tolerance, 
1960s Boston could be as segregated 
as Smith’s native Mississippi. In at- 
tempting to coax a confession from 
Smith, interrogators assured him 
that this was the north and he need 
not fear racial discrimination. Smith 
adamantly denied his complicity and 


rejected offers to plead guilty. 

With no eye witnesses, prosecutors 
hammered away at the circumstan- 
tial evidence. As Junger points out, 
it was a convincing case for the jury. 
Smith was admittedly at the Goldberg 
home and had left Belmont appearing 
nervous and hurried. In the pre-DNA 
era, human fluids found on Smith’s 
clothes could not be pinned to any one 
person and the jury could speculate 
on their origin. As closing arguments 
began, President John F. Kennedy was 
assassinated. A stunned prosecutor 
began his argument, the only one in 
the room aware of the tragedy. Re- 
gardless of efforts to separate jurors 
from the news, deliberations could not 
have been normal. The assassination 
of President Kennedy was the final 
piece of the storm that overwhelmed 
Roy Smith. Despite the efforts of his 
devoted lawyer, Smith was convicted 
and left to vanish into the state’s pe- 
nal system. 

As Smith languished in prison, 
Boston police arrested Albert DeSalvo 
for sexual assault. DeSalvo claimed 
to be the Boston Strangler. When 
his photograph was splashed across 
newspapers and television screens, 
the Jungers were startled. He was Al, 
the brawny man who had worked on 
Mrs. Junger’s studio and spent many 
hours at their house. Mrs. Junger 
recalled his inappropriate remarks 
to a teenage girl and his odd request 
that she check the appliances in the 
Junger basement. Her decision not to 
go with him may have saved her life. 
DeSalvo had posed for a picture with 
Mrs. Junger and Sebastian. 

DeSalvo’s arrest brought a glimmer 
of hope for Smith. Given the proxim- 
ity of the Junger home to Goldberg’s 
and the striking similarities of the 
Goldberg murder to the other stran- 
glings, the Jungers wondered if the 
worker they knew as Al had been the 
Belmont killer. No answers ever came 
from the judicial system. DeSalvo was 
murdered in prison. Smith died in jail, 
paroled after many years but never 
released. 


Junger, a skillful nonfiction writer, 
jumps between the lives of Smith, 
DeSalvo, and his own family. The 
typical true crime book features a 
conflict of good and evil. An innocent 
man is falsely accused or a clever 
killer is hunted down. A Death in Bel- 
mont is different. Junger points out 
that although many factors worked 
against an impartial jury trial for 
Roy Smith, he still might be guilty 
of Bessie Goldberg’s murder. While 
Albert DeSalvo had the opportunity 
to murder Mrs. Goldberg, no physical 
evidence ever tied him to that crime. 
The trials of Roy Smith and Albert 
DeSalvo could not solve the question 
of who killed Bessie Goldberg. 

The mark of good nonfiction is to 
keep a reader’s interest when there 
are no answers to the mystery. A 
Death in Belmont succeeds. The book 
is available from W.W. Norton & Com- 
pany for $23.95. 


David Mandell is a member of the 
Florida and Connecticut bars. He has his 
own office in Norwich, Conn., practicing 
disability and real estate law. He also 
serves as a magistrate of Superior Court. 


The Supreme Court of Florida, 
1917 — 1972 

By Walter W. Manley II and 
Canter Brown, Jr. 

The second in a series of books 
chronicling the Florida Supreme 
Court’s inception and growth, The 
Supreme Court of Florida, 1917 - 1972 
is a collection of stories that not only 
details the history of the court, but 
also provides a peek into the making 
of the state of Florida Americans know 
today. 

Set in an era of significant changes 
and challenges in Florida, the narra- 
tive begins with the hope of a nation 
emerging from war. Floridians were 
relatively few, but as the population 
of the state began to grow and change, 
so too did the state’s court system. 
Controversy and inner turmoil plague 
the courts as the state faces new se- 
lection processes and new ideas about 
morality and the government’s role in 
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The Editorial Board encourages 
your submission for publication 
consideration. Below are guidelines 

for preparing your manuscript. 


The primary purpose of articles and columns is to educate 
or inform the reader on issues of substantive law and practi- 
cal concern to lawyers. Analysis, opinion, and criticism of the 
present state of the law also are encouraged and should be 
clearly identified by sufficient legal authority on all sides of an 
issue to enable the reader to assess the validity of the opinion. 
When criticism is voiced, suggestions for reform should also 
be included. Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed 
on 8 & 1/2 by 11 inch paper, double-spaced with one-inch 
margins. Only completed articles will be considered. Citations 
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citizens’ lives during the earlier years 
covered. 

Spirits rise as the state adapts to 
the changes, but the hopeful story 
turns somber when The Great De- 
pression hits. During this period, the 
court’s work is marked by quiet deci- 
sions on cases that might have been 
sensational if the populous did not 
have the economy on the forefront of 
its collective mind. The book walks the 
reader through some of the important 
cases of the times, grouping them un- 
der convenient subject headings and 
including some analysis on how the 
courts reach their conclusions. 

From there, the story leads grace- 
fully into the volatile times ahead 
after the New Deal and World War 
II. A 21-page photo section provides 
faces for some of the names in the 
book and brings the era to life as the 
story approaches the age of civil rights 
reform. 

The Florida Supreme Court has its 
own revolution as the book wraps up 
the era and sets the stage for the mod- 
ern period ahead. The final case deci- 
sions of the years provide a glimpse 
into the origins of modern policy and 
the issues that shaped the Florida of 
today. 

Peppered with short biographies of 
judges and justices, along with back- 
ground on some of the more intriguing 
cases of the times, The Supreme Court 
of Florida, 1917-1972 at times reads 
like a novel. The authors seemingly 
leave out no detail when it comes to 
the growing pains and triumphs of 
an era of major change in Florida. 
Thorough research makes this book 
stand alone as a compendium of 
little-known facts on the state’s rich 
history. 

The Supreme Court of Florida, 
1917-1972 is available in hard cover 
from the Florida Supreme Court His- 
torical Society for $65. It may also be 
purchased as part of a set, along with 
the first edition, for $115. 

The prices include tax and ship- 
ping. To purchase, send an email to 
fschs@earthlink.net or send an order 
by mail to Florida Supreme Court 
Historical Society, P.O. Box 11344, 
Tallahassee, FL 32302-3344. Per- 
sonal checks, Visa, and Mastercard 
are accepted. 
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REAL PROPERTY, PROBATE AND 
Trust LAW 


by Mark A. Rothenberg 


The Status of Florida Law on Contract Zoning: 
Practical Drafting Suggestions to Avoid 
Contract Zoning Claims in Settkement Agreements 


lorida courts have generally 

looked unfavorably upon 

contract zoning. By defini- 

tion, contract zoning occurs 
where a local government effectively 
bargains away its discretionary 
power to grant a development ap- 
proval in exchange for a benefit or 
a concession given by a developer 
outside of a public hearing.! How- 
ever, Florida courts are split as to 
whether a settlement agreement 
that requires a local government to 
act (e.g., rezone) would constitute 
contract zoning. The split among 
the districts has caused uncertainty 
among local governments and the 
development community and has 
impeded efforts to settle land use 
disputes. The purpose of this article 
is to provide a status report on the 
law of contract zoning, shed light 
on the dispute among the districts 
regarding settlement agreements, 
and to make practical suggestions 
as to how local governments and 
developers can enter into enforceable 
settlement agreements. 


History and Origins 

Fearing backroom deals, Florida 
courts acted early to discourage 
brokered arrangements between 
local governments and developers. 
The seminal case in Florida on the 
issue of contract zoning is the case of 
Hartnett v. Austin, 93 So. 2d 86 (Fla. 
1956). In Hartnett, neighborhood 
objectors challenged a decision of 
the City of Coral Gables to rezone a 
parcel of property from residential to 
commercial.” The rezoning ordinance 
contained a number of conditions 
that included requirements for land- 


scaping, lighting, police protection, 
the construction of a wall, street ac- 
cess, and the eventual submission of 
a site plan.* However, the rezoning 
ordinance further required that the 
property owner and the city enter 
into future contracts for the purpose 
of implementing the conditions.‘ 
The objectors (in pertinent part) 
challenged the rezoning ordinance 
because it required the City of Coral 
Gables to enter into a contract with 
private parties on unspecified terms 
to implement the development 
conditions set forth in the rezoning 
ordinance.° 

The Florida Supreme Court ulti- 
mately agreed with the objectors and 
invalidated the city’s ordinance for 
two fundamental reasons. First, the 
city’s requirement for subsequent 
contracts rendered the rezoning or- 
dinance unduly vague.® Second, the 
court held that the city had unlaw- 
fully contracted away its powers to 
rezone.’ The Florida Supreme Court 
held: 


A municipality has no authority to enter 
into a private contract with a property 
owner for the amendment of a zoning 
ordinance subject to various covenants 
and restrictions in a collateral deed or 
agreement to be executed between the 
city and the property owner. Such col- 
lateral agreements have been held void 
in all of the cases to which we have been 
referred.... Any contrary rule would con- 
done a violation of the long established 
principle that a municipality cannot 
contract away the exercise of its police 
powers. When a zoning ordinance is 
amended by changing the classification 
of particular property, such amendment 
must be justified by a change in the use 
value of the property involved. 

In exercising its zoning powers the 
municipality must deal with well-defined 
classes of uses. If each parcel of property 


were zoned on the basis of variables that 
could enter into private contracts then 
the whole scheme and objective of com- 
munity planning and zoning would col- 
lapse. The residential owner would never 
know when he was protected against com- 
mercial encroachment. The commercial 
establishments on “Main Street” would 
never know when they had protection 
against inroads by smoke and noise 
producing industries. This is so because 
all genuine standards would have been 
eliminated from the zoning ordinance. 
The zoning classifications of each parcel 
would then be bottomed on individual 
agreements and private arrangements 
that would totally destroy uniformity. 
Both the benefits of and reasons for 
a well-ordered comprehensive zoning 
scheme would be eliminated.* 


The Fine Line of Conditions 
Proffered by Applicants 

In the aftermath of Hartnett, 
Florida law evolved to permit de- 
velopers to make concessions to the 
local government at the public hear- 
ing.’ However, for the development 
condition or concession to be effec- 
tive, there must be some benefit to 
the public at large.'’° The concession 
cannot solely benefit the property 
owner. Virtually all development 
applications submitted for consid- 
eration by local governments are 
accompanied by proffers from the 
developer or property owner. These 
development conditions range from 
self-imposed restrictions on hours of 
operation to additional landscaping, 
maintenance, dedications of public 
lands, reductions in density, provi- 
sions for affordable housing, and 
construction of rights-of-way. Such 
self-imposed conditions or limita- 
tions are often proffered to mitigate 
potential adverse impacts associated 
with an application or to make a 


THE FLORIDA BAR JOURNAL/FEBRUARY 2007 51 


potentially unpopular application 
palatable to the neighbors, the local 
government’s planning staff, and 
elected officials. The Third District 
Court of Appeal has held that such 
proffers do not automatically render 
the local government’s decision void 
as being contract zoning. 

In Wallberg v. Metropolitan Dade 
County, 296 So. 2d 509 (Fla. 3d DCA 
1974), a property owner objected 
to a residential development being 
planned for construction on an adja- 
cent property.'! In response, Miami- 
Dade County” issued a building 
moratorium and the county’s plan- 
ning staff initiated a down-zoning 
of the subject property for consid- 
eration by the county commission."* 
The owner of the property subject to 
the down-zoning application agreed 
to a density reduction and to develop 
a greater degree of open space on its 
property.'* On the basis of the prop- 
erty owner’s proffers to the county, 
the county commission agreed to 
preserve the existing zoning on the 
parcel.'° The Third District Court of 
Appeal upheld the county’s decision 
against a challenge that the county’s 
receipt of proffered conditions from 
the developer constituted contract 
zoning.'© The Third District rea- 
soned that self-imposed conditions 
or promises made by developers at 
the public hearing on the develop- 
ment application do not trigger the 
prohibition against contract zoning 
set forth in Hartnett so long as the 
local government’s action is not un- 
reasonable and does not ignore the 
public interest.'’ The Third District 
Court of Appeal stated: 


The Hartnett case is not similar to the 
one now before the court inasmuch as it 
does not appear from this record that a 
private contract was made by the county 
with a property owner for a change or 
perpetuation of zoning. In the present 
instance, the most that can be said for 
appellants’ position is that the commis- 
sioners may have been influenced by 
representations made by South Cutler. 
A rule which would forbid owners from 
announcing concessions to the public 
interest in any proceeding before a zoning 
authority would not be in the best interest 
of the public.'® 


Similarly, in the case of Hialeah 
Citizens Alliance v. City of Hialeah, 
2 Fla. L. Weekly Supp. 44a (Fla. 11th 


“A rule which would 
forbid owners 
from announcing 
concessions to the 
public interest in any 
proceeding before 
a zoning authority 
would not be in the 
best interest of the 
public.” 


Cir. Dec. 10, 1993), the Florida 11th 
Circuit Court upheld a rezoning 
against a challenge that the City of 
Hialeah engaged in contract zoning 
when it accepted a covenant during 
the city’s rezoning hearing.'® The 
court in that case held (in pertinent 
part) that the City of Hialeah did 
not commit reversible error when 
it granted a rezoning application on 
the basis of the applicant’s voluntary 
proffer of a covenant providing for a 
density reduction, landscaping, and 
buffering on the site.”° The Florida 
11th Circuit stated: 


The [pletitioner’s note that the court 
in Hartnett v. Austin, 93 So. 2d 86 (Fla. 
1956), held that when an ordinance 
conditions its effectiveness upon the 
subsequent execution of a contract, the 
ordinance is invalid upon the grounds of 
vagueness and uncertainty. They contend 
that if the applicants had arrived at the 
hearing with a recordable, enforceable 
covenant in hand, it might be argued 
that the covenant was merely a voluntary 
proffer which the [clity could freely accept 
or reject. Instead the covenant was unen- 
forceable at the time of the [clity’s action, 
and the [clity “contracted away” its police 
power by conferring on the applicants 
the power to determine when or if the 
[clity’s legislative enactment would take 
effect. The rezoning ordinance constitutes 
unlawful contract zoning and must be 
set aside for failure to comply with the 
essential requirements of the law — the 
second component of the appellate stan- 
dard of review. 

In the present case, the court has 
determined that the change to R-3-4 was 
not conditional or vague. The applicants 
voluntarily offered at the first reading 
of the ordinance to deliver a covenant 
restricting the number of units, limiting 
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the height of buildings and providing a 
landscape buffer. These changes were 
discussed by all interested parties at 
the second reading. At the second read- 
ing the applicants offered a signed but 
not notarized covenant containing the 
above mentioned restrictions to the [clity 
{clouncil. While the covenant was not 
recordable at that time, its terms were 
clearly and definitely set out in written 
form. The covenant was not an agree- 
ment to be entered into in the future, nor 
was it vague. Therefore, the [c]ity has not 
departed from the essential requirements 
of the law by contracting away police pow- 
ers.”! 


By contrast, in Bird-Kendall Hom- 
eowners Association v. Metropolitan 
Dade County, 695 So. 2d 908 (Fla. 
3d DCA 1997), the Third District 
Court of Appeal quashed a rezoning 
because, in pertinent part, the prop- 
erty owner had proffered a covenant 
to the county limiting the reach of 
the rezoning to one particular use.”” 
In that case, the property owner 
maintained an illegal feed store on 
a .23 acre parcel of property.”® The 
property in question was virtually 
surrounded by agriculturally zoned 
lands.“ The property owner applied 
for a rezoning from agricultural to 
commercial in the hopes of resolv- 
ing his code enforcement issues and 
legalizing his feed store.” Attendant 
to the rezoning, the property owner 
proffered a covenant to the county 
limiting the use of the property to 
the feed store.” 

Neighborhood residents objected 
to the rezoning and claimed that 
the rezoning constituted spot zoning 
and contract zoning.”’ Specifically, 
the neighbors’ attorney argued per- 
suasively that the property owner’s 
request constituted a use variance 
under the guise of a rezoning and 
further constituted contract zoning.” 
Moreover, the neighbors argued that 
the property owner’s concession to the 
county solely benefited the property 
owner and not the public at large.”® 
The Third District Court of Appeal 
ultimately quashed the rezoning 
and viewed the rezoning, which was 
accompanied by a covenant limiting 
the property to one use, as being a 
backdoor attempt at obtaining a use 
variance. However, the Third District 
went a step further and concluded 
that the covenant constituted unlaw- 
ful contract zoning.*° 
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Settlement Agreements 

Most property owners and develop- 
ers prefer to settle land use disputes 
with local governments as opposed 
to entering the uncertain world of 
litigation.*! The issue then becomes 
whether a settlement agreement can 
be construed as an unlawful delega- 
tion of the local government’s pow- 
ers and in contravention of notice 
required for land development deci- 
sions. Over the course of the past 20 
years, a split has emerged among the 
districts as to whether local govern- 
ments can approve rezonings as part 
of a judicially approved settlement 
agreement. 

In 1988, the Fourth District Court 
of Appeal in the case of Molina v. 
Tradewinds Corp. by Kilday, 526 So. 
2d 695 (Fla. 4th DCA 1988), upheld a 
settlement agreement requiring the 
City of Boynton Beach to conduct 
hearings and adopt ordinances ap- 
proving a planned unit development 
once the developer filed a revised 
application. The city and applicant 
had also stipulated to the trial 
court reserving jurisdiction over the 
implementation of the settlement 
agreement.*” The Fourth District 
held that the settlement agreement 
did not constitute contract zoning 
because the applicant was required 
to file a revised development ap- 
plication and the city was required 
to adopt ordinances at duly noticed 
public hearings consistent with the 
agreement.** 

By contrast, the Second District 
Court of Appeal rejected the notion 
that a local government can, in a 
settlement agreement, bind itself 
to taking a specific action or agree 
to be supportive of an action prior 
to formal consideration at a public 
hearing. In the case of Chung v. Sara- 
sota County, 686 So. 2d 1358 (Fla. 
2d DCA 1996), the Second District 
Court of Appeal rejected a settlement 
agreement that required the county 
to rezone. The settlement agreement 
at issue was entered into by the 
county after an unsuccessful appli- 
cant for a rezoning filed suit.** As in 
Molina, the county and the applicant 
then entered into a stipulated settle- 
ment agreement which obligated the 
county to rezone the property subject 


to a number of stipulations and con- 
ditions.* An adjacent property owner 
challenged the settlement agree- 
ment and the lower court agreed to 
vacate the settlement. The Second 
District upheld the decision holding 
that the settlement agreement con- 
stituted contract zoning.** The Sec- 
ond District reasoned that although 
litigants may stipulate to facts in 
dispute, the decision to rezone is not 
a matter that could be the subject of 
a stipulation.*’ The Second District 
also expressly recognized its dis- 
agreement with the Fourth District’s 
decision in Molina. Specifically, the 
Second District reasoned that even 
if the local government was required 
to hold hearings on the development 
application, its decision would have 
already been made, rendering the 
hearings illusory.** Moreover, the 
Second District believed that as a 
matter of public policy, developers 
could simply submit unacceptable 
plans for consideration and obtain 
approval during settlement negotia- 
tions.*° 

Following the Chung decision, 
the Florida Legislature adopted the 
Bert J. Harris, Jr., Private Property 
Rights Protection Act.*° Depending 
on the circumstance, an unsuccess- 
ful applicant for a development 
approval may be positioned to file 
a Harris Act claim. Upon filing 
the claim, the applicant/property 
owner is required to (in pertinent 
part) submit a settlement demand 
to the local government. The Harris 
Act permits the local government 
to provide for relief that includes 
an adjustment of land develop- 
ment standards; increase density 
or intensity; transfer development 
rights; provide for land swaps; 
provide for mitigation payments 
in lieu of onsite mitigation; and 
the issuance of variances, special 
exceptions, or other development 
orders.*! The issue of contract zon- 
ing has been raised in relation to 
such settlement agreements. 

In Chisholm Properties South 
Beach, Inc. v. The City of Miami 
Beach, 8 Fla. L. Weekly Supp. 689b 
(Fla. 11th Cir. 2001), per curiam 
aff'd, 830 So. 2d 842 (Fla. 3d DCA 
2002), neighborhood objectors chal- 


lenged the grant of a variance 
through the use of a Harris Act 
settlement agreement. In that case, 
the City of Miami Beach had adopted 
new height regulations.*? A property 
owner who was then subjected to the 
new height limits filed a Harris Act 
complaint against the city and simul- 
taneously applied for and received 
variances from the height restriction. 
The variances were then subject toa 
challenge from neighborhood objec- 
tors.** The property owner and the 
city then entered into a Harris Act 
settlement agreement whereby the 
variances were given a second time. 
The circuit court ultimately quashed 
both variance approvals. Neither the 
11th Circuit or the Third District 
Court of Appeal ultimately ruled on 
the objector’s arguments regarding 
contract zoning. However, it is antici- 
pated that the issue will resurface in 
the future.“ 


Development Agreements 

The Florida Legislature also 
provided for the execution of agree- 
ments between developers and mu- 
nicipalities.* The crux of this type 
of agreement is that the developer 
is able to obtain recognition from 
the local government as to its vested 
development rights while simultane- 
ously articulating and assigning the 
responsibilities for the establish- 
ment of supporting infrastructure. 
Alternatively, the development 
agreement may establish what 
types of development approvals the 
developer will require prior to com- 
mencing development.** Presumably, 
in an effort to address the concerns 
expressed by the Florida Supreme 
Court in Hartnett, the legislature 
established regulations governing 
the establishment or amendment 
to such agreements. For example, 
before entering into a development 
agreement, the local government is 
required to conduct two public hear- 
ings.*’ Both hearings are required 
to be advertised in the newspaper 
seven days prior to the hearing.** 
Finally, the development agree- 
ment must be consistent with the 
local government’s comprehensive 
plan and land development regula- 
tions.” 
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Morgran Co. v. Orange County 
— A “Cautionary Tale” 

Although most local governments 
will honor development agreements, 
practitioners should be guarded when 
drafting agreements that require a 
local government to take a particular 
action for two important reasons. 
First, the political winds can and often 
will change. Second, Florida courts 
have been reluctant to force local 
governments to surrender benefits or 
concessions made by developers when 
an agreement is nullified. On the first 
point, take for instance the case of 
Morgran Co. v. Orange County, 818 
So. 2d 640 (Fla. 5th DCA 2002). 

In Morgran, the developer’s attor- 
ney drafted a development agreement 
requiring the county to support and 
expeditiously process a rezoning in 
the aftermath of a comprehensive 
plan amendment. In exchange, Mor- 
gran offered to dedicate 50 acres of 
property for use as park space once the 
rezoning process was concluded.* In 
reliance on the Fourth District Court 
of Appeal’s opinion in Molina and 
the Second District Court of Appeal’s 
admonition in Chung, the developer’s 
attorney wisely limited the obligation 
of the county to support and process 
the application. Unfortunately, the 
county commission changed its mind 
in large measure because of school 
overcrowding concerns and began 
looking for ways to curb new devel- 
opment. Morgran found itself caught 
in the crossfire. Orange County then 
sought to disavow the development 
agreement in its entirety. *' The Fifth 
District Court of Appeal lamented the 
county’s actions but held fast to its 
determination that contract zoning 
exists even if a development agree- 
ment only requires the county support 
an application for development. The 
Fifth District held: 

This case may . . . serve as a caution- 
ary tale for anyone who enters into 
a contract with Orange County. 
Orange County’s position is that its 
agreement to “support and expeditiously 
process” Morgran’s rezoning application 
is unambiguously void as a matter of 
law, since this agreement with Morgran 
requires the [clounty to contract away its 
police powers . ... Morgran responds that 
there is a distinction between an obliga- 
tion to support the request for rezoning 


and an obligation to approve the request. 
They urge that both parties, aware of the 


Florida courts have 
been reluctant 
to force local 
governments to 
surrender benefits or 
concessions made 
by developers when 
an agreement is 
nullified. 


law of contract zoning, developed this care- 
fully worded, highly negotiated contract 
language that “does not purport, either im- 
pliedly or expressly, to restrict or any way 
interfere with, the exercise of the Board of 
County Commissioner’s police power as the 
final zoning authority in the [clounty.” This 
argument, we fear, draws too fine a distinc- 
tion .... The problem in this case lies with 
Orange County’s obligation to “support” 
Morgran’s request for rezoning, as part of 
that development agreement. If the Board 
of County Commissioners has already con- 
tracted to “support” Morgran’s request for 
rezoning, it has invalidly contracted away 
its discretionary legislative power as the 
final decision making authority. The clause 
in the contract which provides that the 
“rezoning process is subject to all [clounty 
ordinances and regulations governing re- 
zoning,” does not cure the problem.” 


On the second point, Florida courts 
have been reluctant to penalize local 
governments and require restitution 
even when the local government dis- 
avows its own agreement. In 1989, 
the Second District Court of Appeal 
refused to require the City of Largo 
to repay a developer money it had 
paid the city under a development 
agreement requiring the approval of 
a roadway project. The Second District 
held: 


With regard to the [clity’s contractual li- 
ability, we agree with the position taken 
by the [city that the subject contract is 
ultra vires and therefore unenforceable.... 
The [clity does not have the authority to 
enter into such a contract, which effectively 
contracts away the exercise of its police 
powers .... [W]here, as in this case, it is 
determined that a party has entered into 
a contract with a municipality that unlaw- 
fully limits the municipality's exercise of 
its police power and is therefore beyond 
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the municipality’s power to contract, the 
party cannot then recover money paid 
to the municipality under a theory of 
implied contract or quantum meruit. A 
party entering into a contract with a mu- 
nicipality is bound to know the extent of 
the municipality’s power to contract, and 
the municipality will not be estopped to 
assert the invalidity of a contract which 
it had no power to execute ... . Where 
the parties to such a contract are in pari 
delicto, the law will leave them where it 
finds them, and relief will be refused in 
the courts because of the public interest.** 


As a threshold matter, to the extent 
that the settlement agreement may 
arise out of a denial of an application, 
the property owner/applicant can and 
should request that the local govern- 
ment agree to recall its prior decision 
and rehear the matter. However, 
such a decision by the local govern- 
ment must be made within 30 days 
of rendition of the local government’s 
order. Once the local government has 
agreed to rehear and reconsider the 
matter, the applicant should begin 
to work with the local government’s 
staff on rectifying any issues that 
were raised by the local government 
or neighborhood objectors. In addition, 
and provided that the applicant can 
show a public benefit, the applicant 
may also consider other conditions or 
restrictions including the dedication 
and construction of additional right- 
of-way, landscaping, design changes, 
etc. 

To the extent that the property 
owner desires to settle a pending 
suit against the local government, 
the property owner/applicant may 
approach the local government’s 
staff and individual members of the 
government’s governing body to dis- 
cuss mutually acceptable methods by 
which the settlement agreement could 
be adopted. Although such provisions 
can be set forth in the agreement, the 
local government’s discretion cannot 
be impeded either by requiring the 
local government to take a specific 
action or even to support the action in 
question. It is further recommended 
that any benefits being provided to the 
local government (e.g., dedications, 
mitigation payments, or other law- 
ful improvements) be held in escrow 
pending the outcome of formal action 
by the local government. Finally, al- 
though a settlement agreement may 
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be approved by resolution and not 
subject to the notice requirements 
for an ordinance, the development 
order being requested will need to be 
noticed and heard at a public hearing 
in a manner consistent with the ap- 
plicable notice requirements. 


Conclusion and Call for 
Legislative Action 

This article has highlighted the dis- 
putes that have arisen between local 
governments and property owners in 
relation to contract zoning. It is hope- 
ful that the Florida Legislature will 
expand the power of Florida courts 
to arbitrate zoning disputes through 
the use of special masters trained in 
land use matters and that agreements 
entered into in these hearings will be 
deemed enforceable.** Moreover, it 
is hopeful that the Florida Supreme 
Court will provide direction regarding 
the enforcement of settlement agree- 
ments made attendant to a zoning 
dispute. This author respectfully ad- 
vocates that either the legislature or 
the Florida Supreme Court formally 
adopt the approach taken by Molina 
with several minor modifications. 

The settlement agreement in Mo- 
lina required the local government 
to approve certain ordinances atten- 
dant to a planned unit development. 
Such ordinances were required to be 
considered at a public hearing and in 
a manner consistent with applicable 
notice requirements. However, the 
Second District took issue with this 
approach because the local govern- 
ment’s decision would be predecided 
and the hearings would be illusory.*® 
As such, the Florida Legislature could 
adopt a requirement whereby a settle- 
ment agreement is noticed for quasi- 
judicial review and discussion before 
the local government in the same 
manner reserved for the underlying 
development approvals.*® At which 
point, neighborhood objectors would 
be given an appropriate point of entry 
to contest the settlement agreement 
and such agreement would be sub- 
ject to judicial scrutiny reserved for 
quasi-judicial actions. Because the 
circuit court would have maintained 
jurisdiction over the dispute, it would 
be positioned to decide whether the 
matter could go forward or whether 


appropriate changes could be made to 
the settlement agreement. Moreover, 
objectors would then be free to con- 
test the development order through 
(where applicable) a certiorari action 
and/or an original action. 0 


' Hartnett v. Austin, 93 So. 2d 86 (Fla. 
1956). 

2 Td. at 86-92. 

“Td. 

5 Td. 

Id. 

8 Id. at 89. The Hartnett case is important 
because it demonstrated the reluctance 
of Florida courts to sanction a contract 
attendant to a rezoning. The Hartnett 
case presented a scenario where a local 
government rendered its decision with- 
out having entered into a contract before 
hand. Specifically, Hartnett addressed 
the instance where the local government 
required contracts to be entered into after 
the rezoning had occurred. Over the years, 
Hartnett had naturally been extended into 
instances where agreements were made 
prior to the act of rezoning. For example, 
in County of Volusia v. City of Deltona, 
925 So. 2d 340 (Fla. 5th D.C.A. 2006), the 
Fifth District Court of Appeal recently 
remanded a municipal annexation case 
back to the circuit court for consideration 
as to whether a preannexation agreement 
that required (in pertinent part) the City of 
Deltona to use its “best efforts” to support 
the establishment of a community develop- 
ment district constituted contract zoning. 

® It should be noted that the local gov- 
ernment itself may impose conditions 
on development approvals so long as the 
conditions do not amount to an unlawful 
exaction. The Florida Supreme Court has 
adopted a two-pronged test to measure 
the constitutional validity of development 
conditions such as impact fees. See Volusia 
County v. Aberdeen at Ormand Beach, 
LP, 760 So. 2d 126 (Fla. 2000) (upholding 
exception from school impact fees for over 
55 community). Specifically, the local gov- 
ernment must demonstrate 1) a rational 
nexus between the need for additional 
capital facilities; and 2) a rational nexus 
between the improvement/expenditure of 
funds collected and the benefits accruing to 
the subject property. Moreover, the Florida 
Supreme Court held that county-wide 
growth cannot be used as a justification 
to satisfy the first part of the test. Rather, 
the exaction must relate squarely to the 
impacts generated by the proposed devel- 
opment. Id. at 134. See also Wald Corpora- 
tion v. Metropolitan Dade County, 338 So. 
2d 863 (Fla. 3d D.C.A. 1976) (upholding 
subdivision conditions requiring dedica- 
tion of canal and drainage easement where 
subject property required drainage and 
adjacent properties would be adversely 
impacted by development absent drain- 
age through the subject property). The 
dual nexus test requires an assessment of 


the local governiment’s “rational basis” to 
require the improvements. Koontz v. St. 
John Water Management District, 10 Fla. 
L. Weekly Supp. 30c (9th Cir. in and for 
Orange County, October 30, 2002) (hold- 
ing that the water management district 
failed to show that requirement for off-site 
wetlands mitigation of 50 acres of wetlands 
seven miles away from the subject develop- 
ment did not meet nexus between or show 
rough proportionality to proposed 3.4 acre 
development. 

© See Walberg v. Metropolitan Dade 
County, 296 So. 2d 509 (Fla. 3d D.C.A. 
1974). 

” At the time, Miami-Dade County was 
known as Metropolitan-Dade County. 

13 Td. 

4 Telephone interview with attorney Neil 
Flaxman. (attorney for the subject property 
owner) (June 5, 2006). 

'8 Td. (emphasis added). It should further 
be noted that Florida courts routinely 
enforce these types of restrictions. See 
Palm Beach Polo, Ine. v. Village of Wel- 
lington, 918 So. 2d 988 (Fla. 4th D.C.A. 
2006) (upholding development conditions 
requiring the preservation and restora- 
tion of open space); City of Melbourne v. 
Richardson, 196 So. 2d 489 (Fla. 4th D.C.A. 
1967); see also Metropolitan Dade County 
v. Fontainebleau Gas & Wash, Inc., 570 So. 
2d 1006 (Fla. 3d D.C.A. 1990) (upholding 
the county’s enforcement of a development 
restriction proffered attendant to a rezon- 
ing that limited the permitted use of the 
subject parcel to a bank); Metropolitan 
Dade County v. Sunlink Corp., 642 So. 
2d 551 (Fla. 3d D.C.A. 1992) (upholding 
covenant entered into as inducement to 
an industrial rezoning that restricted 
alienation of property to AT&T). 

'8 The court ultimately reversed the city’s 
decision for failure to comply with the city’s 
concurrency requirements. 

20 Td. 

21 Td. (emphasis added). See also Broward 
County v. Griffey, 366 So. 2d 869 (Fla. 
4th D.C.A. 1979) (upholding right-of-way 
dedication as an inducement to a rezoning 
against a contract zoning challenge). 

2 Bird-Kendall, 695 So. 2d 908 (Fla. 3d 
D.C.A. 1997). 

23 Td. 

6 Td. 

at 

28 Telephone interview with Jeffrey Bass. 
(June 5, 2006) (counsel for the residents). 

29 

Td 

31 There are several commonly used meth- 
ods to effectuate settlement discussions 
once the local government has acted to 
deny the request. First, the local govern- 
ment may be inclined to rehear the request 
and recall its prior decision. For the local 
government to reconsider a quasi-judicial 
decision, it must decide to rehear the deci- 
sion prior to the expiration of the appeal 
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period and before an appeal is filed. See 
Smull v. Town of Jupiter, 854 So. 2d 780 
(Fla. 4th D.C.A. 2003). 

82 Molina, 526 So. 2d 695 (Fla. 4th D.C.A. 
1988). 

34 Chung, 686 So. 2d 1358 (Fla. 2d D.C.A. 
1996) 

ia. 

37 Td. 

38 Td. 

39 Td. 

40 See Fia. Star. §70.001 (2006). 

41 Td. 

* Chisholm, 8 Fla. L. Weekly Supp. 689b 
(Fla. 11th Cir. 2001), per curiam aff'd, 830 
So. 2d 842 (Fla. 3d D.C.A. 2002) 

8 Td. 

44 Moreover, practitioners should be ex- 
tremely cautious when seeking a Harris 
Act settlement as a backdoor means of ob- 
taining a development approval, especially 
when the local government has granted the 
approval and the approval is the subject of 
a pending challenge. As can be seen from 
the esteemed Judge Schwarz’s scathing 


rebuke of the city and the property owner 
in question. 

4 See Fa. Stat. §166.3223, et seq. 

46 See Fia. Stat. §163.3227. 

47 See Fia. Star. §163.3225. 

Za: 

4 See Fia. Siar. §163.3231. 

50 Morgran, 818 So. 2d 640 (Fla. 5th 
D.C.A. 2002) 

52 Td. The Fifth District further rebutted 
an argument that an agreement with the 
local government’s staff would be different 
from an agreement directly binding the 
commission. 

53 P.C.B. Partnership v. City of Largo, 549 
So. 2d 738 (Fla. 2d D.C.A. 1989). 

54 The Florida Legislature has already 
recognized the importance of special 
masters in land use disputes when it over- 
hauled the Growth Management Act in 
2003. In that instance, the Florida Legisla- 
ture allowed municipalities to participate 
in a system whereby comprehensive plan 
challenges could be heard by a special mas- 
ter and then subject to certiorari review in 


the circuit court as opposed to requiring an 
original action be filed. 

56 See Fia. Stat. §166.041. 
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Support Legal Representation for 
Florida’s Children 


Go to your local county tag office to purchase a Kips Deserve JusTIcE 
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FLORIDA 
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Kids Deserve 


The Florida Bar’s Web site (www.FloridaBar.org) has 
instructions, a downloadable replacement plate request form, 
and the location of your local tag office from the 
Florida Department of Highway Safety and Motor Vehicles. 


Generates tax-deductible contributions to provide 
e legal assistance to needy Florida children. The 
$25 donation for each plate will go to The Florida 
Bar Foundation, a §501(c)(3) public charity. The 
Foundation will grant 100% of the funds to provide 
legal assistance to needy children. «Grants to local 
legal aid organizations to provide direct legal 
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Additionally, the funds can be used, for example, 
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Services 


Attorney Discipline 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation 
of attorneys before Florida Bar Grievance 
Committees, Referees and the Florida Su- 
preme Court. Mr. Katz has vast experience in 
defending attorneys and other professionals in 
administrative, civil, or criminal proceedings. 
Referring attorneys are gladly paid in accor- 
dance with Florida Bar rules. Law Offices of 
Allen S. Katz, P.A., 1200 Brickell Avenue, 
Suite 1620, Miami, Florida 33131; Tel: (305) 
379-5554, Fax: (305) 379-4548. 


Attorney Referral Services 


= Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


a Allen S. Katz, Esq., former State 
prosecutor and Chair, Florida Bar Ethics 
Grievance Committee, concentrates on 
representing those accused of criminal law 
violations in both Florida and federal Courts. 
Mr. Katz is available to act as co-counsel in 
cases throughout the State of Florida, and 
gladly pays referring attorneys in accordance 
with Florida Bar rules. Law Offices of Allen S. 
Katz, P.A., 1200 Brickell Avenue, Suite 1620, 
Miami, Florida 33131; Tel: (305) 379-5554, 
Fax: (305) 379-4548. 


Criminal Defense Lawyers 


@ aaacriminaldefense.com, Grey Tesh, 
Esq., represents the accused in State and 
Federal courts all over Florida, Call (561) 686- 
6886, greytesh @aaacriminaldefense.com, 
1610 Southern Bivd. WPB, FL 33406. 


Expert Witnesses 


Handwriting 

= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, FI 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehensive 
Plans, Land Development Codes, Site Plans, 
& Compatibility, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: www. 


Law Enforcement 
& Security 


= Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.1. Academy graduate. Former 
University Criminal Justice Instructor. (954) 


434-0413. 
Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


YOUR AD COULD BE HERE 


Real Estate Law 


@ James L. Mack, Board Certified Real Es- 
tate Lawyer with 55 years of practice in Florida 
exclusively in the area of real estate law, “AV” 
rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available 
to act as expert witness or consultant in real 
property litigation in all Florida counties. 20185 
East Country Club Drive, #607, Miami 33180, 


(305) 933-2266, fax (305) 682-1533. 
Professional Liabili 

Malpractice Insurance 
@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499- 
6829; e-mail: ATTORNEYSFIRST @AOL. 
COM. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 


1-877-STOCK-LAW. 


Lawyer Services Rates 
Standard Format — $80 per insertion. Minimum 
of 5 lines. Each additional line is $20. Initial ad 
placement payable in advance. 5-time insertion, 
$400; 10-time insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 


Damage & Financial Expert 


* Lost Profits 


¢ Business Valuation 
¢ Forensic Accounting 
B. Michael Grant, CPA 


1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 * barry@bmichaelgrantcpa.com 


20-Years Experienced 
www.bmichaelgrantcpa.com 


¢ Loss of Wages 
¢ Loss of Benefits 
¢ Loss of On-Call Time 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT 

(for attomeys only - applications, Section 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


STALSTAT AFFIDAVITS 4 


te 
FREE! HCAI MEDICAL TEA™ 4 
OF MEDICAL RECORDS! * 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 
FREE! ON GOING CONFRENCE TUTORI- 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 
Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 
Toll Free 877-390-HCA1 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 


CONSUL EXPERTS: 
TO THE MEDICAL 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess é onal 


(All Disciplines) 


Professional Safety Incorporated 


5373-9031 F: 373-9099 


CONTINGENCY CONSTRUCTION CLAIMS 


*Delay Claims eLiens 

*Contract Disputes *Surety Disputes 

*Bond Claims *Defect Claims 
Experience is the Difference! 


With more Board Certified Construction Lawyers under one roof 
than any other law firm in Florida, we’re familiar with the 
dynamics of the construction process. We know how to actively 
manage claims and disputes and get them resolved in a timely and 
cost effective manner. 


For more information, visit our website at www.robertsongroup.org 


Accepting National Assignments. 


Kenneth A. Welt 


UNITED STATES BANKRUPTCY TRUSTEE 


Have you ever wished you could sit down and talk _in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


et u can. Call the Florida Lawyers Assistance, Inc., hotline 
800/282-8981. 
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= EXPERTS- ALL SPECIALTIES + Interim Managemer asiness Evaluations 
| 

North 28th Terrace, Hollywood, Florida 33020 
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Lawyer Services 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. FREEDOM 


Experienced in: FOR MORE 
Agent /Actuarial Malpractice, Surplus Lines BILLABLE HOURS 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance Chapter 7 & 13 


Liability, CGL, WC, Auto, HO, Disability 


Health, Life, Annuities, Ins. Agency Valuations Bankruptcy Petition Processing 


Under New Reform Law 


Bill Hager, President Call 5 5.7 42 Best Case Software 


Former Insurance Commissioner ECF iling 
Former Property Casualty CEO Full background at: 


www.expertinsurancewitness.com FREE YOUR STAFF to work on 


more complex cases! Eliminate all 
CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE time consuming details and let us do 
with in-depth medical testimony of physical damages caused by pain. the work! 


Visit our website at: 


ME D VW itness, Ltd° www.bankruptcycoordinator.com 


medical expert testimony in medical malpractice, personal injury & disability claims Email: be@bankruptcycoordinator.com 


Med-Witness provides Contact Us: 
«727-364-6333 
any field of health care 2 
847-673-4422 | Hablamos Espanol 


DELTA 
group Expert Construction Consulting 


NCH 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 

experienced in construction, engineering, forensic accounting, litigation support, expert 

witness, financial, economics, insurance, surety, real estate and dispute resolution. 
Serving all of Florida 

Miami: 305.421.6379 - Gulf Coast: 850.932.7365 - www.DELTA-CGi.com 

Offices Nationwide 


St. Jude Children's 
Research Hospital 


ALSAC + Danny Thomas, Founder 


Call now to help. 
1-800-996-4100 
Finding cures. Saving children. www.stjude.org 
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Now showing on a single screen: 
the best medical resources for litigators. 


Now you have access to the same peer-reviewed medical tent from the world’s leading medical journals, abstracts, 
information that doctors use — plus an incredibly easy way _ specialized dictionaries, and more. You even get trial-ready 
to find it. The new thesaurus-driven Westlaw® search medical illustrations. This library is fully integrated on 
engine adds synonyms, brand/generic drug names, related | Westlaw, so one search covers both the legal and medical 
topics, and medical and scientific terminology to your search content. For more information, call our Reference 


terms. So your plain English description of a disease, injury, | Attorneys at 1-800-733-2889 (REF-ATTY). 
device, or drug on Medical Litigator delivers all relevant con- 


©2007 West, a Thomson business 1-327305/1-07 


THOMSON 


WEST 


; 

: 

| 

| 
<3 

| 


